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THE UNION INSURANCE COMPANY OP PHIL- 
ADELPHIA AND THE INSURANCE COMPANY 
OP THE STATE OP PENNSYLVANIA, Re- 
spondents, V. THE CENTRAL TRUST COM- 
PANY OP NEW YORK, THE CONTINENTAL 
INSURANCE COMPANY OP THE CITY OP 
NEW YORK, IMPLEADED WITH KATE E. DIM- 
ICK, AS Executrix of LORENZO DIMICK, de- 
ceased, Appellants. 

Court op Appeals, December Term, 1898, 

§§ 2384, 2385. 

Arbitration — Contract of submission — Revocation ^ Liability for 
damages and costs. 

Parties to a quadripartite agreement to submit to arbitration 
are bound only to the extent of the promise, express or implied, 
made by them respectively. Following, Berry Harvester Co. 
f. Walter A. Atwood Co., 152 N. Y., 450. 

A party who revokes an arbitration agreement, and thus pre- 
Tenta an award being made, is liable to the other party to the 
agreement for his damages and costs in conducting the pro- 
ceedings up to the time of revocation. The recovery cannot, 
however. Include the amount for which an award for dauuiges 
might have been rendered bad the arbitration proceedings been 
completed. Code, §§ 2384, 2385. 

Where securities have been pledged by one of the parties to the 
agreement to secure the payment of any award that might 
be rendered against him, and before the proceedings are finally 
submitted the pledgor revokes the agreement and thus pre- 
Tents an award being made, the securities so pledged are liable 
In an action in rem for the damages and costs of the other 
party to the agreement up to the time of revocation. 
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Union Ins. Co. of Phila. & ano. t?. Central Trust Co. of N. Y. & ore. 

The fact that the agreement provided that no costs should be 
recoTered by either party; that the fees of the arbltrator8 
should be- equally diyided and that each party should pay his 
own witnesses, will not relieve the party revoking from lia- 
bility for the damages and costs up to the time of revocation. 

Where a party, before the time of performance arrives, puts it 
out of his power to keep his contract, there is an immediate 
right of action for a breach of the contract by anticipation. 

{Decided January 10, 1899.) 

Appeal from a judgment of the General Term of 
the Supreme Court in the First Judicial Department 
affirming a judgment entered upon the decision of 
the Court at Special Term. 

On the 10th of October, 1885, a quadripartite agree- 
ment was entered into between the Union Insurance 
Company, party of the first part, the Insurance Com- 
pany of the State of Pennsylvania, party of the sec- 
ond part, the Continental Insurance Company, party 
of the third part, and Lorenzo Dimick, party of the 
fourth -psTtj which, after reciting the existence of cer- 
tain controversies between the parties of the fii'st 
and second parts and the parties of the third and 
fourth parts, arising chiefly out of the dealings of 
said Dimick and his firm in the affairs of said par- 
ties, and that certain civil actions were pending be- 
tween the parties of the first and second parts respec- 
tively, and the parties of the third and fourth parts, 
provided that all the matters embraced in said ac- 
tions, as well as all other actions or causes of action 
pending or existing between the parties of the first 
and second parts, or either of them, and the party of 
the third part and the party of the fourth part, indi- 
vidually or as a member of the firm of Crosby & 
Dimick, or either of them, and all claims of the party 
of the third part and the party of the fourth part 
respectively, against the party of the first part and 
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the paily of the second part respectively, and of the 
party of the third part against the party of the fourth 
part and vice versa should be submitted to three arbi- 
trators, two of whom were named and authorized to 
appoint the third. 

It was furiiier agreed that a judgment might be 
entered in the Supreme Court upon the award, and 
that such award should be final and without right 
of review by appeal or otherwise by either of the 
parties, who expressly waived "any and all right 
under the statute, or otherwise to apply to the Court 
in any manner or on any ground to stay or prevent 
entry of an order of confirmation or entry of judg- 
ment upon such award." It was further provided 
that neither of the parties should " have the right to 
revoke the submission to arbitrators herein provided 
for, or this agreement or any part thereof, and such 
arbitration shall not terminate or be revoked by the 
dissolution or death of either or any of the parties 
hereto." In case of the dissolution or death of any 
party, proceedings under the submission were to 
continue against the personal representatives or suc- 
cessors, "and any revocation by operation of law, 
and any and all right of revocation given or permit- 
ted by statute or otherwise," was " expressly waived 
and abandoned." The compensation and expenses of 
the arbitrators and the expenses of witnesses were 
to be borne equally by the parties, each paying one- 
fourth thereof, " the same to be advanced from time 
to time in the proportion above mentioned, upon the 
certificate of the arbitrators or a majority of them; 
the expenses of witnesses to be adjusted and allowed 
by the arbitrators or a majority of them." The com- 
pensation of the arbitrators was fixed at |50 a day, 
but was not to exceed the sum of f 5,000 to each in 
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the aggregate. No part of the costs or expenses of 
the arbitration or of the witnesses were to be recov- 
ered by the prevailing party or parties or entered 
in the judgment, and any limitation by statute as 
to the rate of such compensation was waived. 

The agreement further provided " that at or before 
the execution and delivery of this agreement there 
shall be deposited with the Central Trust Company 
of the city of New York security satisfactory to the 
parties of the first and second parts, to the amount 
of f 50,000, to secure the payment, performance and 
satisfaction of any award in favor of said parties of 
the first and second parts, or either of them, that 
may be made against said Dimick in said arbitration 
by said arbitrators, or a majority of them; payment 
and satisfaction of said award, up to said amount of 
$50,000, to be paid upon demand by said Central 
Trust Company of New York, in accordance with any 
judgment that may be entered upon such award.'* 

The parties of the first and second parts ea^h 
agreed to discontinue all civil actions pending in 
their favor, or in favor of either of them, against the 
parties of the third and fourth parts, or either of 
them, and it was provided that if said actions were 
not thus discontinued said security might at once be 
withdrawn. 

This agreement was executed in quadruplicate, by 
said Dimick, October 10, 1885, by the Union and 
State companies respectively, October 14, 1885, and 
by the Continental, October 17, 1885. On the 13th 
of October, 1885, the Continental Company deposited 
with the Central Trust Company a certificate for 500 
shares of Harlem liailroad stock, which was accepted 
instead of the f50,000 in cash required by the agree- 
ment, and the trust company gave a receipt to the 
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plaintiffs, dated on the same day, stating that said 
shares were to be held in accordance with the terms 
of said agreement. 

On the 18th of October, 1887, after the arbitration 
had proceeded for about two years, and befare it was 
closed or the matters in controversy submitted to the 
arbitrators for decision, said Dimick revoked the 
arbitration, and such revocation was subsequently 
adjudged to be in all respects valid and conclusive. 
People ex rel. Union Insurance Company v. Nash, 111 
N. Y., 310. 

The complaint, after setting forth the f6regoing 
facts in substance, further alleged that the plaintiffs 
had incurred costs and expenses, and had suffered 
damages in preparing for the arbitration and in con- 
ducting the proceedings thereunder to the time of the 
revocation, exceeding the sum of |50,000. The wife 
and executrix of said Dimick was made a party to 
the action^ he having died on the 29th of February, 
1888. The Central Trust Company was not a party 
to the agreement, but is a party to the action. The 
relief demanded was that the said stock should be 
sold, the rights and interests of the parties therein 
determined, and that the plaintiffs be paid out of the 
proceeds " the amount of their costs, expenses and 
damages incurred and suffered as aforesaid.^ 

Upon the trial of the action at Special Term it was 
held that the plaintiffs' costs, expenses and damages 
incurred in preparing for the arbitration should be 
allowed to the amount of f 49,178.45; that the shares 
of stock in question were subject to a charge in favor 
of the plaintiffs for the payment to them of that sum ; 
that the Central Trust Company should sell the 
stock, and out of the proceeds pay said sum to the 
plaintiffs, vrtth leave to the Continental Company, 
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or its OBsignB, at any time prior to the sale, to redeem 
said stock by the payment af said sum to the plaint- 
iffs. The judgment entered accordingly was affirmed 
on appeal to the General Term, and the defendants 
came here. Affirmed. 

William Allen Butler^ for appellants. 

TreadweU Cleveland^ for respondents. 

Vann, J. — Each party to the submission agree- 
ment, which was quadripartite in character, was 
bound only to the extent of the promises, express or 
implied, made by them respectively. Berry Har- 
vester Co. V. Walter A. Wood Co., 152 N. Y., 540. 

While the contract required a deposit to be made 
in behalf of Dimick for the benefit of the plaintiffs, 
it did not expressly provide by whom it was to be 
made. The object of the deposit was to secure per- 
formance of any award against Dimick in favor of 
the plaintiffs, ar either of them. It was not to secure 
performance by him of the arbitration agreement, 
generally, but simply of that part relating to pay- 
ment of the award. Every other covenant, by whom- 
soever made, stood without security. The deposit 
bore no relation to any part of the agreement other 
than that pertaining to satisfaction of the award by 
Dimick, except the provision that unless the pending 
actions were discontinued the security might be 
withdrawn. In making the deposit, therefore, the 
Continental Company pledged its property for the 
purpose of securing payment by Dimick af any award 
made against him in favor of the Union and State 
Companies, which thereupon became the pledgees, 
the Continental Company the pledgor, and the trust 
company the holder of the pledge in trust for the 
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purpose aforesaid. As the object of the pledge was 
to secure performance of a certain act by Dimick, 
while the subject of the pledge belonged to the Con- 
tinental Company, the latter became entitled to the 
rights of a surety with reference to the thing pledged, 
although it was not subject to the affirmative obli- 
gations of a surety, for it made no promise to per- 
form for another, but simply deposited its property to 
secure fulfillment of a specified act by another upon 
a contingency named for the benefit of third parties. 
It was not a surety in the sense of one who had en- 
gaged to answer for the debt, default or miscarriage 
of another, and it was not sued as a surety. No af- 
firmative relief was asked and no personal claim 
made against it This action, therefore, is, in effect, 
a proceeding in rem to foreclose the pledge by secur- 
ing a sale of the thing pledged for the benefit of the 
plaintiffs. 

It is claimed by the defendants that the submission 
agreement furnishes no basis for such an action^ be- 
cause the condition of the pledge has not been 
broken. As the condition of the pledge was the pay- 
ment of the award, they insist that an actual award 
was a condition precedent to the right to foreclose, 
and as there has been no award and none can now be 
made, the agreement to pledge is functus officio, and 
the trust company is under an implied obligation to 
return the thing pledged to its owner. 

On the other hand, the plaintiffs claim that this 
action can be maintained under section 2384 of the 
Code of Qvil Procedure, " in connection with well- 
settled common-law principles, as one based either 
upon the terms of the submission as a whole, '^ or 
that part thereof which provided for the deposit 
The section referred to is found in that part of the 
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Code relatini^ to arbitratioiui, and is a» follows: 
** Liability of party whio revokes. Where a party 
expressly revokes a submissioB, made either as pre» 
scribed in this title or otherwise, any other party to 
the submission may maintain an action against him, 
and also against his sureties, if any, upon the sub- 
mission, or any instrument collateral thereto, in 
which action the plaintiff may recover all the costs 
and other expenses, and all the damages, which he 
has incurred in preparing for the arbitration, and 
in conducting the proceedings to the time of the revo- 
cation. Either of the arbitrators may recover, in an 
action against the revoking party, his reasonable 
fees and expenses "^§ 2384). 

The next section provides that " a sum, penalty, 
forfeiture, or damages, shall not be recovered for a 
revocation of a submission to arbitration, made 
either as prescribed in this title or otherwise, except 
as prescribed in the last section, notwithstanding 
any stipulated damages, penalty or forfeiture, ex- 
pressed in the submission, or in any instrument 
collateral thereto." 

Tlie first section quoted authorizes an action 
against one who revokes a submission, and also 
against his sureties upon the submission, as well as 
against his sureties upon any instrument collateral 
to the submission, to recover all the costs and other 
expenses, and all the damages incurred in preparing 
for and condi^cting the proceedings to the time of 
revocation, and the second section limits the recovery 
to such costs, expenses and damages, even if the sub- 
mission provides for a more extended recovery. 
These sections reproduce in substance similar pro- 
visions contained in the Revised Statutes (2 R. S., 
544, 545, §§ 23, 25). Before the passage of the 
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Kevised Statutes, it had been held in Allen r. Wat- 
son (16 Johns., 204), that a party could revoke the 
powers conferred by an arbitration bond, but the 
consequence was a forfeiture of the penalty, 
although the other party could recover no more than 
the actual damages sustained. The revisers, in their 
notes, refer to this case, and state that it was deemed 
useful to finally settle " the much-agitated question 
respecting stipulated damages, which are frequently 
inserted in submissions to avoid the general rule of 
law concerning penalties." Otherwise, a resort to 
equily would have been necessary to obtain relief 
from the forfeiture. We think this is what the Code 
accomplishes, and that it does not place a limitation 
upon the right of action at common law to recover 
damages for revocation, except by limiting the 
amount of the recovery. It creates no new or exclu- 
sive remedy, but confirms an old one, and fixes the 
measure of damages. 

The act of revocation by Dimick made the condi- 
tion upon which the deposit was made impossible af 
performance. He thereupon became liable, not for 
an award, but for the expenses incurred in the effort 
to secure an award, which were rendered of no effect 
by his act. He voluntarily disabled himself from 
performing his covenant to pay the award, and that, 
according to the authorities, was in itself a breach of 
the covenant. 

The earliest authority upon the subject is the cele- 
brated Vynior^s Case (4 Co., 302), where the condi- 
tions of an arbitration bond was ^^ to stand to, abide 
by and perform an award." The only breach by the 
defendant was a revocation of the authority of the 
arbitrators. It was resolved that the defendant by 
his own act " made the condition of the bond impos- 
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sible to be performed, and by consequence his bond 
is become single and without the benefit or help of 
any condition, because he has disabled himself to 
perform the condition.'' This has been followed for 
many years and has been made the basis of a multi- 
tude of judgments both in England and in this coun- 
try. Thus, in Warburton v. Storr (4 Barn. & CL, 
103, 106), the defendant agreed, under a penalty, to 
perform an award, and by revocation of the submis- 
sion prevented himself from doing so, but he was 
held to have broken his agreement and thereby to 
have subjected himself to an action for the penalty. 
Vynior's case is the only one cited, and the Court, 
relying upon it, said, " that If a party covenants to do 
a certain thing, and afterwards, by his own act, dis- 
ables himself from performing it, that is, in itself, a 
breach of the covenant.^' So in Brown v. Tanner 
(1 McL. & Y., 464) it was held that the defendant's- 
revocation of his submission, whereby the perform- 
ance of his agreement to stand to, obey, abide and 
fulfill the award became impossible, wa£ a breach 
of that agreement. 

In Town of Craftsbury v. Hill (28 Vt, 763), the con- 
dition of an arbitration bond was that if the prin- 
cipal should " well and truly observe, perform and 
keep the award and determination which the said 
arbitrators shall make and publish," the obligation 
was to be void. The only breach of the condition 
alleged was a revocation of the submission, and it 
was held on demurrer that it was a breach of the sub- 
mission, because the principal had deprived the arbi- 
trators of the power to make an award as well as 
himself of the power to observe, perform and keep 
it, and that this in legal effect was a forfeiture of the 
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bond and a breach af the coikdition, rendering both 
principal and surety liable. 

Where a defendant, by preventing one of three 
referees from acting with the others, defeated any 
valid award, it was held to be a sufficient breach of 
an agreement for having and perfecting a reference. 
Quimby v. Melvin, 28 N. H., 250. 

In Brown v. Leavitt (26 Me., 251, 256), the Court 
said: " It is a general rule that any party or anyone 
of a party may revoke his submission before award 
made, giving notice thereof to the arbitrators, but 
then he forfeits his obligation he has given to abide 
the award (1 Dane's Arb., 277, chap. 13, art. 14, § 15;. 
Milne v. Gratrix, 7 East, 608; King v. Joseph, 5 
Taunt, 452). ♦ ♦ ♦ It is a well establislied rule 
of law that if a party covenants to do a certain thing,, 
and afterwards by his own act disables himself from 
doing so, or declines doing it when he was able, it 
is a breach of the covenant." Citing Vynior's case, 
and Warburton t\ Storr, supra. 

The principle is not confined to agreements of sub- 
mission, but is applied to contracts generally, and 
the rule is universally recognized that where a party^ 
before the timef of performance arrives, puts it out 
of his power to keep his contract, there is an imme- 
diate right of action for a breach of that contract 
by anticipation. Hochester v. De Lateur, 2 E. & B., 
278; Frost t?. Knight, L. R. (7 Exch.), Ill, 114; Synge 
V. Synge, K B., 1 Q. B. Div., 466; Johnstone r. 
Milling, K R., 16 Q. B. Div., 460; Crist v. Armour, 
34 Barb., 378; Burtis v. Thompson, 42 N. Y., 246; 
Howard v. Daley, 61 N. Y., 362, 375; Ferris v. 
Spooner, 102 N. Y., 10; Nichols v. Scranton Steel Oo.^ 
137 N. Y., 471, 485. 

In Frets v. Frets (1 Cow., 335, 341), a bond in fact 
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given for the performance of an award eontained no 
condition. One of the parties Fevoked, and it was 
declared that " by the reTocation, the penalty of the 
bond is forfeited, and an action lies upon it to recover 
the damages actually sustained." 

In Russell on Arbitrators (p. 100) it is laid down 
that "every submission contains some words ex- 
pressing or implying the agreement of the parties to 
abide by and perform the award of the arbitrator. 
Preventing the award being made is a breach of this 
agreement as much as not performing it when made, 
and, when the submission is by bond, is a forfeiture 
of the penalty." 

In the case before us the pledge was made to secure 
performance by Dimick, and as he failed to perform 
by depriving himself of the power to perform, he 
broke the condition upon which the pledge was made. 
As was said in Ferris r. Spooner (supra), where prop- 
erty was pledged for performance by a party " when 
he repudiated the further performance of the con- 
tract, the plaintiff was * * * set at liberty to 
enforce his securities." 

If he had furnished securities for the performance 
of an award they would have been liable, because 
revocation prevented an award and constituted a 
breach of the promise to perform. This would be 
true even if the promise of the sureties was limited 
to payment of the award and did not apply to any 
other part of the agreement of submission, because 
by voluntarily preventing an award he virtually 
broke the agreement to perform the award. He was 
^ bound to stand to the award," and when he made 
an award impossible and disabled himself from per- 
forming the condition of the pledge, he thereby broke 
the condition itself. We have a pledge as security 
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in place of personal sureties. The pledge is to secure 
performance of an award when made. If there had 
been no revocation and an award had been made to 
the plaintiffs of fSO^OOO, they could have proceeded 
against the subject of the pledge by an action to fore- 
close their lien thereon, to procure a sale thereof and 
payment of their claim out of the proceeds. We 
have not that exact case before us, which would be 
an actual breach of the condition on which the pledge 
was made, but we have its equivalent in an implied 
breach of that condition, because Dimick intention- 
ally rendered an award impossible. If the 500 shares 
of stock could have been sold by proceedings in rem 
founded on an actual award, the same proceedings 
may be maintained, founded upon that which the 
authorities r^ard as having the same effect as a 
breach of the condition to pay the award. The 
pledge was to be forfeited upon the making of an 
award and non-payment thereof, and the pledge was 
forfeited by the act of Dimick in making an award 
impossible. Here the statute comes in and limits 
the amount of damages to those caused by the fruit- 
less effort to prepare and try the case and submit it 
to the arbitrators so that they could pass upon it. 
We base our decision upon the agreement and the 
pledge made to secure performance of a part thereof, 
and the legal consequences resulting upon common- 
law principles from the disabling act of Dimick in 
preventing an award, giving effect to the statute as 
both sanctioning the action and limiting the amount 
of the recovery. 

It is, however, insisted that none of the damages 
claimed are recoverable in any event, because the 
agreement of submission prevents it. The items of 
damages were fixed as to amount by the stipulation 
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of the parties, with no admission, however, of any 
liability, and the defendants duly objected to the 
iillowance of anything for fees of arbitrators, counsel 
-or witnesses. This position is founded upon the pro- 
vision of the agreement of submission that the fees 
of arbitrators and witnesses should be paid equally 
bj the parties, and that no part of the costs of the 
arbitration or the expenses of witnesses should be 
recovered by the prevailing party or entered in the 
judgment. This simply settled what should follow 
an award when made, and what should be included 
in the judgment to be entered upon the award. It 
does not deal with the consequences of revocation 
nor prevent the recovery of expenses incurred in pre- 
paring for the arbitration, as allowed by statute 
where an award is prevented by revocation. That 
wrongful act was not under contemplation by the 
parties when they provided that costs and expenses 
should not become part of the judgment, for they 
had all promised not to revoke in another part of 
the agreement. They were dealing simply with the 
award and the judgment to be rendered thereon, and, 
as was said by one of the learned Justices below, 
^^ the stipulation relied upon was predicated upon a 
continuance and completed execution of the agree- 
ment. It was, in effect, inconsistent with revoca- 
tion, and was, therefore, destroyed by revocation.'^ 
In covenanting against the recovery of expenses they 
proceeded upon the theory that the arbitration agree- 
ment was to be performed and not revoked, and the 
argument already made as to breach of the condition 
through a deliberate act rendering performance 
impossible applies with equal force to the position 
taken by the appellants with reference to the allow- 
ance of these items of damage. The contingency of 
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a revocation was not provided for by the agreement 
to submit, but the statute and the common law 
take care of it The cause of action arises through 
the submission, the deposit, the act of revocation and 
the statute. By revoking, Dimick prevented an 
award and thereby broke his promise to pay the 
award. At common law he would have been liable 
for all damages resulting from the breach, including 
the amount for which an award should have been 
made, but the statute intervening prevents that 
result and allows a recovery for the expenses of the 
arbitration, which it substitutes in the place of all 
other damages. By preventing an award, Dimick 
became liable for the expenses incurred in trying the 
case before the arbitrators, because the pledge made 
to secure the award was forfeited by the act that 
made an award impossible. By violating his agree- 
ment he not only made himself liable but also the 
property pledged for him. .Instead of allowing an 
absolute forfeiture, however, the statute, which was 
a part of the contract and is refen-ed to therein, 
measures the damages as already mentioned. If an 
award had been made the expenses could not have 
been recovered, but the plaintiffs would have had 
the value thereof in an award settling all contro- 
versies between the parties. The agreement would 
then have been enforced as made, and any award in 
favor of the plaintiffs would have been paid out of 
the proceeds of the pledge not exceeding the limit 
named. They incurred legitimate expenses in the 
effort to secure an award, but that effort was de- 
feated by the act of a party, which, as the Courts 
hold, was equivalent to a violation of the condition 
upon which the pledge was made. The pledge 
secured the award and Dimick prevented an award, 
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and thereby forfeited the pledge and made it, nnder 
the statute, liable for the expenses incurred in trying 
to get an award the same as it would have been liable 
for an award if made. Non-payment of an award 
would have violated the condition of the pledge no 
more than a revocation of the submission violated 
it, and the pledge is liable for all the direct and nat- 
ural consequences of such violation except as limited 
by the statute. 

Without further discussion, we think the judg- 
ment appealed from should be affirmed, with costs. 

All concur with Vann, J., for affirmance, except 
O'Brien, J., who reads for reversal, and Paqker, 
Ch. J., not sitting, 

Judgmeht affirmed, with costs. 

Arbitration — Revocation of submission — Costs. — In Union 
Insurance Co. v. Central Trust Co. (24 Civ. Proc. Rep., 219), it is 
Fa Id that under section 2384 of the Code of Civil Procedure, a 
party to a submission to arbitration who revokes the same, is 
chargeable in an action by the other party to the submission 
with all costs and other expenses Incurred by the latter In pre- 
pariniir for the arbitration. 

In Kent v. Grouse (6 N. Y. S. R., 141), it is said that section 2384 
of the Code of Civil Procedure creates against one who rerokes 
an ' agreement to arbitrate an implied contract to pay to his 
adversary the costs, expenses and damages Incurred by reason 
of the breach. 

Same — Arbitrator's fees.— Where a stipulation as to the arbi- 
trator's fees has been entered into by the parties, it is deemed 
to form a part of the submission, and being predicated upon a 
continuance and completed execution of the agreement of sub- 
mission, is destroyed by either party's revocation. Union Insur- 
ance Ck>b V. Central Trust Co., 24 Civ. Proc. Rep., 219l 
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Mclaughlin v. biebee. 

Supreme Court, New York County, Special 
Term, January, 1899. 

§424. 

Partners — Service of summone en one only — Voluntary appear- 
ance. — Compelling acceptance. 

A person named as a defendant, and against whom personally a 
judgment is prayed, not served, may voluntarily appear and 
defend. Following, Higgins v. Freeman, 2 Duer, 650; Welling- 
ton V. Classon, 9 Abb. Pr., 175. 

{Decided January 27, 1899.) « 

The plaintiflf brought suit against persons for- 
merly partners, to recover the price of goods sold to 
the partnership, and served but one of the partners. 
The person not served with the summons voluntarily 
appeared and served notice of appearance and 
demand, which were returned. A motion was then 
made to comi)el the plaintiflf to accept notice of 
appearance and demand. Motion granted. 

L. L. Van Allen, for motion. 

Rounds & Dillingham, opposed, 

Scott, J. — The plaintiffs sue these defendants for 
a copartnership debt, asking judgment against all of 
them. The summons and complaint was served only 
upon Leopold Bieber, who duly answered, and the 
cause was noticed for trial and placed upon the cal- 
endar, and subsequently moved on to the Preferred 
Calendar. No attempt was made to serve either of 
the other defendants; but on January 5 of the pres- 
ent year one of them, Joseph Bieber, caused a notice 
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of appearance and demand to be served on the plaint- 
iffs' attorneys, who on the following day returned it, 
with the statement that they did so because the 
defendant, Joseph Bieber, had no interest in the suit, 
had not been served therein, and had no right to 
appear therein. On the following day the notice of 
appearance and demand was again served upon 
plaintiffs^ attorneys, and was again returned by 
them, with a reiteration of their former reasons for 
so doing, and the statement of the additional reason 
that the action was already at issue aa to Leopold 
Bieber, and upon the calendar for trial. 

The defendant, Joseph Bieber, now moves that the 
plaintiffs' attorneys be compelled to receive the 
notice of appearance. This motion is opposed by a 
statement of the following facts: The goods, for the 
value of which the action is brought, were sold to 
defendants, who were then copartners in business, 
between March and December, 1897. On January 
1, 1898, the copartnership, composed of all the de- 
fendants, was dissolved, and a new copartnership 
formed, consisting of Joseph Bieber and Jacob 
Greenwald, who, in February, 1898, made and deliv- 
ered to the plaintiff, afi collateral security for the 
debt of the former firm, certain promissory notes, 
upon which a judgment was subsequently recovered 
by default against Joseph Bieber and Greenwald. 
Plaintiffs further show that their object in bringing 
this action and serving only Leopold Bieber is in 
order that they may obtain a personal judgment 
against him for the amount of their claim, and they 
explain their statement that Joseph Bieber has no 
interest in the action by reference to section 1933 of 
the Code of Civil Procedure, under which a judgment 
in form against copartners for a joint liability can 
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be enforced as to a partner not served with a sum- 
mons only by resort to the partnership property, and 
they aver that there is no partnership property in 
which Joseph Bieber has any interest, because he 
made a general assignment for the benefit of his 
creditors, on July 11, 1898, and that afterwards, and 
on January 14^ 1899, as a result of proceedings insti- 
tuted by plaintiffs, he was adjudicated a bankrupt 
in the United States District Court, and that an 
investigation of his assets and liabilities indicates 
that his estate will not pay more than twenty-five 
cents on the dollar. They further show that under 
the Bankruptcy Act suits against bankrupts may be 
stayed, and express the fear that if Joseph Bieber be 
allowed to appear in this action it may be thus 
stayed, and that ultimately they may be unable to 
collect the amount of their claim from Leopold 
Bieber, who, as they assert, is the only solvent 
debtor. 

It will be seeu that these facts hardly show that 
Joseph Bieber can under no circumstances be 
affected by the judgment, for it is possible, though 
perhaps highly improbable, that notwithstanding his 
assignment and subsequent bankruptcy, the partner- 
ship property may prove to be more than equal to the 
amount of his debts. At the same time, if I believed 
that I had any discretion in the matter, I should be 
inclined to deny the defendants' motion unless it 
were made to appear that Leopold Bieber was not 
likely to make an honest defense to the action, which 
does not appear and of which there is no suggestion 
in the motion papers. 

Neither party has cited any authorities bearing 
upon the right of a defendant, not served with a sum- 
mons, to voluntarily appear. The question has, how- 
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ever, arisen before, and has been decided by two able 
and carefnl Judges. In Higgins v. Freeman (2 Duer, 
650), the question came before Judge Bosworth, who 
said: " I think the plaintifE is wrong in the position 
that a person named as defendant, and against whom 
personally a judgment is prayed, has no right to 
appear and answer until he has been served with a 
summons. The Code declares the voluntary appear- 
ance equivalent to a personal service of a summons 
upon him. This assumes that he has a right to 
appear. It subjects him to the same liability as if 
personally served with process, and it would be a 
strange construction of this part of the Code that 
should hold that he did not thereupon acquire all the 
rights of a party actually served." The Reporter 
states, in a note on page 607, that all the cases of 
practice reported, of which this was one, were 
decided with the sanction of two at least, and nearly 
all with that of three or more of the Justices of the 
Supreme Court as it was constituted in 1853, so that 
the decision of Judge Bosworth stands for something 
more than the opinion of a single Judge. 

The question came up again in 1859 before Judge 
Ingraham in Wellington v. Classon (9 Abb. Pr., 175), 
arid he expres-sed his entire concurrence with the 
opinion of Judge Bosworth, holding that, under the 
Code, as well as under the former practice, where 
several defendants were included in an action on con- 
tract, any one not served might, against the plaint- 
iff's objection, enter a voluntary appearance. 

These decisions were made under the last sentence 
of section 139 of the Code of Procedure, which has 
been copied into the Code of Civil Procedure as sec- 
tion 424, and are, in my opinion, decisive of the 
present motion. 
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The plaintiffs appeal to section 1932 of the Code 
as affording a discretionary power to the Court to 
deny this motion. I do not so construe it. That sec- 
tion provides that: " In an action wherein the com- 
plaint demands judgment for a sum of money against 
two or more defendants, alleged to be jointly 
indebted upon contract, if the summons is served 
upon one or more, but not upon all of the defendants, 
the plaintiff may proceed against the defendant or 
defendants upon whom it is served, unless the court 
otherwise directs.'^ This section must be read in the 
light of section 424, which provides that " the volun- 
tary appearance of a defendant is equivalent to per- 
sonal service of the summons upon him/' so that 
what section 1932 really provides is that in a case 
therein provided for a plaintiff may proceed against 
a defendant or defendants upon whom the summons 
has been served, or who have voluntarily appeared, 
and the power reserved to the court is not to author- 
ize procedure against those defendants alone who 
have been served with summons, for the section itself 
does that in the absence of any direction from the 
Court, What is really reserved to the Court is the 
power to " otherwise direct," that is, when justice so 
requires, to forbid the plaintiff to proceed against 
those defendants upon whom alone he has seen fit to 
make service. The motion must be granted, with 
|10 costs. 
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STIBBARD ET AL., TRUSTEES, V. JAY, ADM'R, et Ali. 

Supreme Court, New York County, Speciai* 
Term, February, 1899. 

§ 545. 

Co-defendanU — Afllrmatice aUegatioM in anstoers — Strikino tmt 

on motUm, 

The power of a motion by one defendant to strike out afflrmatlve 
allegations and prayers for relief from the answer of a co-de- 
fendant arises from the departure of the allegations complained 
of from the domain of controversy drawn by the lines of the 
complaint Following, Jones v. Grant, 10 Paige Ch«, 348, 360. 

The only relief In advance of trial available to a defendant to 
eliminate irrelevant matter from the answer of a co-defendant 
is by motion, no demurrer between the defendants being 
allowed, and snch a motion may properly be made under 
section 645 of the Code of Civil Procedure and passed upon on 
the merits. Following, Smith v. Hilton, 67 Hun, 236. 

(Decided February 9, 1899.) 

Motion to strike out matter from the answer of a 
co-defendant as irrelevant. The opinion states the 
facts. Motion denied. 

John S. Welchevj for motion. 

FUnnen B. Caiidler and Robert W. Candler^ opposed. 

Russell, J. — The power of a motion by one 
defendant to strike out affirmative allegations and 
prayers for relief from the answer of a co-defendant 
arises from the departure of the allegations com- 
plained of from the domain of controversy drawn by 
the lines of the complaint (Jones v. Grant, 10 Paige, 
348, 350). Whatever lies in that domain is the sub- 
ject of investigation, not only between a defendant 
and the plaintiffs, but between co-defendants, so that 
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the final judgment may terminate the queistions that 
might be raised as to the subject-matter in contro- 
versy. The only relief in advance of trial available 
to a defendant to eliminate irrelevant matter from 
the answer of a co-defendant is by motion, no 
demurrer between defendants being allowed. Such 
a motion may therefore properly be made and passed 
upon according to its merits. Smith v. Hilton, Gen'l 
T., 1st Dep't, 57 Hun, 236; Code CSv. Pro., § 545. 

The subject of this controversy is a fund arising^ 
from the sale of No. 1 State street block, Boston, 
Mass., belonging to Paran Stevens in his lifetime, 
and sold by united action of all parties interested in 
his estate, with a reservation, by agreement, of the 
sum of 126,666.67 of the purchase money to be 
deposited in the Union Trust CJompany of the City 
of New York, and there abide the result of the deter- 
mination of the courts in the State of New York as 
to the ownership of the fund. To obtain such a 
determination this action was brought 

Paran Stevens died in the year 1872, leaving sur- 
viving the widow, Marietta Stevens, and three child- 
pen, Ellen S. Melcher, Mary Stevens, now Paget, and 
Henry Leiden Stevens. The son Henry died in 1885, 
unmarried and without issue, and is represented by 
the defendant William Jay, and Mary P. Paget, a» 
administrators. The widow di^ in 18^. The real 
estate in Boston, which produced the sum in contro- 
versy, formed a part of an aggregate sum of 
11,000,000 given by Paran Stevens in his will to trus- 
tees, the income of which was to be paid to the widow 
during her life, and the principal at her death to his 
three children, and the issue of such as died prior to 
the decease of the widow. The testator gave two- 
thirds of the residuary of his estate to trustees to pay 
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the income to his daughters Ellen and Hilary, and 
the other third to trustees for the education of his 
son Henry, for the payment of the income to him 
from the period of majority to the age of 25 years, 
and the accumulation of principal and interest to 
him on his attaining the latter age. In caae Henry 
died, leaving no descendants, the principal of his 
trust fund was to be paid to the daughters Ellen and 
Mary. 

The plaintiffs are the trustees of Mary Paget, and 
claim, in unison with the defendant Ellen S, Melcher, 
that the whole |1,000,000 fund belongs to these two 
children of Paran Stevens, deceased; and that the 
administrators and trustees of Henry Leiden 
Stevens, deceased, have no interest whatever in its 
distribution. On the contrary, those administrators 
and trustee of the son Henry maintain that his estate 
is entitled to one-third of the fund of |1,000,000, and, 
therefore, even were there no other complications, 
that estate would be entitled to one-third of the fund 
now held by the Union Trust Company for 
distribution. 

So far, no present question arises between the par- 
ties as to the form or propriety of the answer of the 
administrators and trustee. But the last branch of 
the answer sets up a counterclaim that the plaintiffs, 
representing Mary Paget, and the defendant Mary S. 
Melcher, have already received large sums of money 
on account of their interest in the fl,000,000 fund, 
the amount of which they are ignorant, and pray for 
an accounting to the end that the estate of the son 
Henry may receive the whole of the fund which is 
now the subject of this action, and any additional 
sum to which that estate is entitled to make up its 
third of the fund of |1,000.000. It will thus be 
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observed that the selection of distributees for the 
fund represented by one-third of the proceeds of sale 
of the Boston property is the main subject of litiga- 
tion, as presented by the scope of the complaint, 
and a judgment in accordance with the demand of 
the complaint, and of the answer of the defendant, 
Ellen S. Melcher, would exclude the representatives 
of the estate of the son Henry from any participation 
in that distribution. That judgment, so entered, 
would determine that his estate was not entitled to 
any part, and would be based upon the theory that 
the representatives of that estate had no interest in 
the fl,000,000 fund, which question is the one 
directly in issue. It is plain that if the legal con- 
struction contended for by the plaintiffs is correct, 
under the will of Faran Stevens the representatives 
of the estate of the son Henry get no part of that 
f 1,000,000 fund, and if such construction be adopted 
by the courts all the defenses interposed on behalf 
of the estate of Henry need no farther to be consid- 
ered. But if, on the contrary, it should be deter- 
mined that a vested interest in the fund of $1,000,000 
went to Henry under the will of his father, then the 
representatives of the estate of that son are entitled 
to the one-third part of the fund so created by the 
will, and may not only claim the one-third part of 
the sum realized by the sale of the Boston property, 
but enough more to make up one-third of the whole 
of the sum of the fl,000,000, and may demand as 
against the plaintiffs an adjudication therefor as 
pertinent matter arising out of the subject of the 
controversy between them. A judgment defeating 
the plaintiffs' right to any part of the sum now on 
deposit in the Union Trust Company would give to 
the defendants representing the estate of the son, 
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Henry, the whole of the amount in controversy in 
this action, and necessarily adjudge that if his estate 
has not had its fair share of the f 1,000,000 fund it is 
legally entitled to that share. Whether that deter- 
mination would involve an accounting as between 
the plaintiffs and the defendants is not one to here 
consider, for evidently the question involved is only 
the legal one, and this case does not hang upon a dif- 
ference between the parties as to the actual amounta 
received. In other words, it may be said that the 
same legal adjudication which would give the whole 
Union Trust fund deposit to the representatives of 
the son, Henry, would carry with it also the right to 
the additional sum required to make up one-third of 
the fl,000,000. The defendant Ellen S. Melcher 
stands upon the same right as the plaintiffs, and an 
adjudication of the character spoken of would affect 
her precisely as it does the plaintiffs. Hence, how 
can she claim that in this controversy the whole 
question is not to be decided as to whether the plaint- 
iffs and herself receive each one-half a million of 
dollars from the whole fund, or each one-third of that 
fund, and the defendant administrators and trustee 
of Henry the other third? 

It is plain by the joinder of the administrators and 
trustee of the estate of Henry Leiden Stevens, 
deceased, as parties defendant, it is regarded by all 
parties as essential that such defendants should have 
their day in court as having a possible interest in the 
subject of the controversy. It seems impossible, 
without the determination by the Court now upon 
this motion of the interests of the parties as upon a 
trial, to avoid the allowance of an answer by those 
administrators and trustee setting up in full their 
interest in the |1,000,000 fund, of which the cash ou 
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deposit forms only a part. And however significant 
the decision of the Oourt of Appeals in the case of 
Paget V. Melcher (156 N. Y., 399) may be as to the 
construction of a similar remainder in fee as to real 
estate conveyed in trust, such a question cannot be 
determined upon a motion to strike out an answer 
as irrelevant, and the right of trial is unaffected by 
any determination of the merits of a similar question, 
even by the highest courts. Nor is it necessary to 
determine whether the probate of the will in Massa- 
chusetts, the conversion of the realty in Boston into 
personalty, and any difference of decision under the 
laws of Massachusetts as tQ vested and contingent 
remainders, would require a different ruling than 
that adopted by our Court of Appeals. 

In denying this motion I do not undertake to pas& 
upon the question as to whether that part of the 
answer complained of is really a counterclaim, and 
whether a favorable judgment upon it would allow 
an accounting as between the administrators and 
trustee of Henry and the plaintiffs, and Ellen S. 
Melcher. I simply hold that the allegations of that 
part of the answer are not irrelevant, and so deny 
the motion, with costs. 



28 CIVIL PROCEDURE REPORTS. 

Tilden v. Aitkin. 



TILDEN V. AITKIN. 

Supreme Court, Appellate Division, Third De- 
partment, January Term, 1899. 

§§ 73, 3333. 

Attwnepa — Maintenance — Statutory OonatruotUm, 

Section 73, Code GIyII Procedure, prohibit iug an attorney from 
buying a demand for the purpose of bringing a suit on It, is a 
Penal Statute, and the words therein should not be given a con- 
struction beyond their ordinary meaning. . Discussing, Maxon v. 
Gain, 22 App. Div., 270. 

An attorney may purchase a claim against an estate, which claim 
is supposed to be undisputed, with an intent to commence pro- 
ceedings in the Surroj?ate*s Court to call the administrator to 
account without offending against section 73 of the Code. 

Proceedings in the Surrogate's Court to collect a claim against 
an estate which Is undisputed is not an action, but a special 
proceeding within section 8333 of the Code. Following, Libbey 
V. Maaon, 112 N. Y., 537. 

The words "an action" in section 73 of Code were substituted 
in the place of the words "any suit" in the former statute.* 
The word " suit " is more comprehensive than the word 
" action," and might include a special proceeding. The substi- 
tution In the Code of the word " action " for " suit " indicates a 
legislative intention to limit the prohibition. 

A def^Midant who moves to dismiss the complaint on special 
grounds after the parties have rested, thereby waives his right 
to have the facts in reference to such grounds submitted to the 
jury. Wambough r. Cooper, 2 Hun, 428; said to be overruled 
by Dillon t\ Cockcroft, 90 N. Y., 649. 

A defendant cannot object to a direction of a verdict for the sum 
which his own witness testified was due, though there was 
evidence that a part thereof was paid, where he failed to 
request that the question of payment be submitted to the jury 
when he saw that the Court was directing a verdict 

{Decided January 11, 1899.) 

Appeal from judgment in favor of plaintiff. 



• 2 Rev. Stat, p. 288, section 71. 
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Action was brought by L, Royce Tilden against 
Nellie L. Aitkin, as administratrix with the will an- 
nexed of the estate of J. Scott Aitkin, deceased, to 
recover f3,000 and interest, loaned by one Mary J. L. 
Storm to defendant's testator on the 28th day of 
April, 1896; the claim having been assigned to the 
plaintiflf, an attorney, prior to the commencement 
of the action. The answer set up: (1) Denial of the 
loan; (2) payment, if the loan was in fact made; (3) 
that the claim was rejected, and the action not com- 
menced within six months thereafter; (4) that the 
cause of action did not accrue within seven and one- 
half years before the commencement of the suit; (5) 
that the plaintiff, an attorney, bought the- demand 
with an intent to bring an action thereon in violation 
of the provisions of section 73 of the Code of Civil 
Procedure. At the close of the evidence the de- 
fendant's counsel moved to dismiss the complaint on 
the following grounds: "First. Because no cause 
of action haa been established in favor of the plaint- 
iff against the defendant. Second. Because it ap- 
pears from the testimony in this case that the plaint- 
iff is an attorney and counselor-at-law, and became 
interested, directly or indirectly, or bought, and 
directly or indirectly, or in some manner, became 
interested in buying, a chose in action referred to in 
the complaint of the plaintiff, in violation of the 
statute in such case made and provided. Third. 
Because it appears that the plaintiff is not the 
owner and holder for value of the alleged cause of 
action referred to in the plaintiff's complaint. 
Fourth. Because Mary J. L. Storm, if any person, 
is the real owner thereof. Fifth. Because it ap- 
pears that this action waa commenced on the 15th 
day of February, 1897, more than six months after 
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the rejection of the claim presented to the defendant 
by Mary J. L. Storm, and that the plaintiff in this 
action never presented any claim/' Plaintiff's coun- 
sel asked the Court to direct a verdict for the plaint- 
itly which was accordingly done, and defendant 
excepted to the direction. 
Judgment affirmed. 

Bernard J. Tinneyy for appellant. 

Broumell & Cochrane (A. F. Z. Cochraney of counsel), 
for respondent. 

Putnam, J. — The first question to consider is 
whether or not the Trial Judge erred in denying 
defendant's motion to dismiss the complaint. The 
only ground on which he could have granted such a 
motion, if any, was that the- plaintiff, an attorney, 
unlawfully purchased the claim in suit with a view 
of commencing an action thereon. On all the other 
<]uestions in the case there was sufficient evidence to 
fiustain a verdict in favor of the plaintiff. There was 
no conflict in the evidence in regard to the purchase 
of the demand in suit by the plaintiff. He made such 
purchase at the request of Mrs. Storm's attorneys, 
and as an accommodation to her, and without deriv- 
ing, or intending to derive, any benefit to himself. 
Before he received the assignment of the demand, 
he was assured and believed that there was no oppo- 
sition to the claim by the defendant, that it had been 
allowed, and payments made thereon by her, and 
that it would not be necessary to commence an 
action thereon. But it was intended to take a pro- 
ceeding in the Surrogate's Court to compel the de- 
fendant to account, with a view of bringing about 
the payment of the demand thus admitted and 
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allowed. Tlie question before the Trial Court on 
defendant's motion was whether an attorney, who 
bought, under such circumstances, a demand which 
he believed had been allowed by an administratrix, 
with a view of calling her to account before the Sur- 
rogate, violated the provisions of section 73 of the 
Code of Civil Procedure. This section prohibits an 
attorney from buying a demand with a view and for 
the purpose of bringing an action thereon. It is a 
penal statute, and the words therein should not be 
given a construction beyond their ordinary meaning. 
The proceeding which plaintiflf proposed to take in 
the Surrogate's Court to collect a claim which he 
thought was undisputed was not an action, but a 
special proceeding (Code, §§ 3333, 3334; Libbey r. 
Mason, 112 N. Y., 537); and therefore was not prohib- 
ited by the terms of the statute in question. The 
cases to which we have been referred show a disposi- 
tion on the part of the Courts to give the provisions 
of the Statute prohibiting attorneys from buying 
demands with an intent to commence an action 
thereon a restricted, rather than a contrary, con- 
struction (Moses V. McDivitt, 88 N. Y., 62; Brother- 
son V. Consalus, 26 How. Prac, 215; Hall v, Bartlett, 
9 Barb., 297; Fay t?. Hebbard, 42 Hun, 490). The 
case of Maxon v. Cain (22 App. Div., 270), and the 
other authorities on which the appellant relies, do 
not throw any light on the question involved, — 
whether an attempt to call an administratrix to ac- 
count, with a view of obtaining payment of a valid 
claim, is an intent to commence an action within 
the meaning of section 73 of the Code of Civil Pro- 
cedure. I think the Trial Court reached a correct 
conclusion in the matter. The intent with which 
the plaintiflf purchased the claim was not an unlaw- 
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fill one by the terms of the section in question, and 
to hold the contrary we should be compelled to give 
the words of the statute a meaning other than a nat- 
ural one. It will be observed that the words "an 
action," in section 73 (supra), were substituted in the 
place of " any suit " in the former statute (2 Rev. 
St., p. 288, § 71). The word " suit " is a more com- 
prehensive word than " action/' and might include a 
special proceeding (see Cent Diet). The change of 
the statute in the Code of Civil Procedure by sub- 
stituting the word " action '' for " suit " indicates a 
legislative intent to limit the prohibition to cases 
where attorneys shall purchase demand with intent 
to commence " actions " — as defined by the same 
statute — thereon. 1 think that no error was com- 
mitted by the Court below in denying the motion to 
dismiss the complaint. 

It remains to be considered whether the Court 
erred in directing a verdict for the plaintiff, the de- 
fendant at the close of the evidence having requested 
a dismissal of the complaint. The doctrine is well 
settled that where, after the parties have rested, the 
defendant moves for a nonsuit, or a dismissal of the 
complaint, or a direction of a verdict in his favor, 
and does not request the submission of any question 
to the jury, he is estopped from raising the point on 
appeal that there were questions of fact that should 
have been thus submitted. By his request to the 
Court to dispose of the case, he virtually agrees to 
submit the questions of fact to the Judge, and, under 
such circumstances, if there is any evidence to uphold 
the decision it must be sustained (Dillon v. Cockcroft, 
90 N. Y., 649; Ormes v. Dauchy, 82 N. Y., 443; Win- 
chell V. Hicks, 18 N. Y., 558; O'Neill v. James, 43 
N. Y., 84; Muller v. McKesson, 73 N. Y., 195; Green 
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V. Shute, 7 N. Y. Supp., 646). Neither of the authori- 
ties cited by the appellant — Sheldon v. Insurance 
Co., 26 N. Y., 460; Koehler t?. Adler, 78 'N. Y., 287; 
Stune V. Flower, 47 N. Y., 566; Bank r. Dana, 79 
N. Y., 108; Trustees r. Kirk, 68 N. Y., 459; Vail t;. 
Keynolds, 118 N. Y., 297-300; Wombough r. Cooper, 
2 Hun, 428 — holds a contrary doctrine to that above 
stated, except, perhaps, the case of Wombough r. 
Cooper. The views advanced in that case must, I 
think, be deemed overruled by Dillon r. Cockcroft 
(supra) and the other authorities above cited. 

But it is claimed by the appellant that, although 
she made a motion to dismiss the complaint on spe- 
cific grounds, there were other questions of fact in 
the case, not referred to in her motion, and as to 
which her right to go to the jury was not waived; 
and hence her exception to the direction of a verdict 
without asking to submit any question of fact to the 
jury presents a question which this Court may con- 
sider. If this position can be sustained under the 
authorities above cited, nevertheless the Trial Court 
was authorized to withhold from the jury the ques- 
tions which the defendant had requested it to pass 
upon on the motion to dismiss the complaint One 
ground of the motion was that no cause of action 
had been established in favor the plaintiff. This 
raised the question as to whether or not Mrs. Storm 
had made the loan of $3,000 to defendant's testator. 
The Court was thereby authorized to determine that 
issue. Had no motion been made, however, by de- 
fendant, the result would have been the same. The 
defendant on the trial called Mrs. Storm as her wit- 
ness, and proved by her the loan of $3,000, and there 
waf! no dispute in the evidence in that rc^gard. 

The second ground on which the defendant moved 
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to dismiss tlie compiaint was that the {Haintiff, an 
attorney, had unlawfully purchased with intent to 
commence an action thereon. The defendant, there- 
fore, by her motion, waived her rights to submit the 
facts in reference to such purchase to the jury. But 
if not, as we have seen, there was no substantial dis- 
pute as to such facts, and the Court, in the absence 
of any motion to dismiss, would have been author- 
ized to withdraw that question from the jury. 

The defendant also asked the Court to dismiss the 
complaint on the ground that the action was not 
commenced within six months after the rejection of 
the claim, and by such motion authorized the Court 
to determine any question of facts relating to such 
rejection. Had she not made any motion, I am in- 
<*lined to think the Court could properly have made 
the same disposition of the case. The only rejection 
proved was a service of a notice thereof by mall. 
The law does not authorize such a service, although, 
if in fact received, it will be a valid one, and the mail- 
ing thereof raised a presumption that it was received. 
The defendant, however, called Mrs. Storm as her 
vritness in the case, and it was shown by her that she 
never received such a notice. Mrs. Storm was not 
a party to the action, and, having been called by the 
defendant, we think on her uncontradicted testimony 
the Court was authorized to withhold from the jury 
the question raised as to the short statute of limita- 
tions, had no motion been made to dismiss on the 
ground that the action was not brought within six 
months after the rejection of the claiuL 

The only question in the case, therefore, not re- 
ferred to in the defendant's motion to dismiss, and 
which, if any, should have been submitted to the 
jury, was the amount paid on the claim in suit, and 
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the sum due plaintiff on the loan. It will be ob- 
served that the defendant called as a witness and 
examined Mrs, Storm at length, and proved by her 
the facts in reference to the loan of 93,000 to the 
defendant's testator, and the payments thereafter 
made on account of such loan. Mrs. Storm was de- 
fendant's witness, and, as said, in Hunt v. Fish (4 
Barb., 324): ** A party cannot be allowed to insist 
that his own witness is not to be believed. He has 
the right, if surprised by his testimony, to show by 
other witnesses that the facts testified to are other- 
wise." After Mrs. Storm had testified, Mr. Cochrane 
was called as a witness for the plaintiff and sworn as 
to the amount due to the plaintiff according to Mrs. 
Storm's testimony, computing the interest on the 
loan of 1^,000, and deducting the payments thereon 
as to which Mrs. Storm had testified. No question 
was raised as to the accuracy of his computation, 
based on Mrs. Storm's testimony, and that the 
amount for which the Trial Judge directed judgment 
was due the plaintiff, — f 2^675.58, according to her 
statement. The Judge therefore directed judgment 
for the sum which the defendant by her own witness 
had just proved was due on the loan. It is now 
claimed that the defendant was entitled to have the 
jury pass on the question whether or not certain 
checks given by the testator to the witness, Aitkin, 
were in fact payments on the claim in suit, to the 
end that the amount of the recove^ might be re- 
duced. As I have endeavored to show, the C5ourt, 
under all the circumstances, was authorized to with- 
draw all questions in the case from the jury, unless 
that of the amount of damages. It was authorized 
to direct a verdict. Should it have submitted to the 
jury the question of the amount of payments made 
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on the demand in suit? Under Mrs. Storm's testi- 
mony, there waB no question in that regard. It is 
doubtful whether Mr. Aitkin gave any testimony 
which would authorize a Court or jury to determine 
that the checks in question were payments on the 
loan. Payment is an affirmative defense^ and it was 
incumbent on the defendant to show, if such was the 
fact, that the checks were payments on the note. 
Mr. Aitkin hardly testified to that. He did not ap- 
pear to know whether they were or not. I think the 
Trial Court, after the defendant had made Mrs. 
Storm her witness, examined her as to the loan, the 
amount of payments made thereon, and shown by 
her that the sum of |2,675.58 was due on account of 
the loan, was authorized to assume that no question 
was raised as to payments. If the defendant, after 
her witness had given testimony showing that the 
sum of f2,675.58 was the balance due on the loauy 
wished to have submitted to the jury the question 
whether the checks as to which the witness, Aitkin, 
had testified were paynjents on the demand, she 
should have called the attention of the Court to the 
matter. She was called upon to specify the very 
question she wished submitted to the jury (Waters 
V. Marrin, 13 Daly, 57; Bank v. Marshall, 9 N. Y. 
Supp., 355; Yale v. Dart, 26 Abb. N. C, 487, note). 
Assuming that there was a question as to the checks 
that could have been submitted to the jury, when 
the defendant saw that the Court was directing a 
verdict on the assumption that the amount stated 
by her witness. Mi's. Storm, as due on the loan was 
the correct sum, she was bound to ask the Court* to 
submit to the jury the question as to the checks, 
concerning which Aitkin testified, if any question 
there was in that regard. As said in Frantz t\ Ire- 
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land (6G Barb., 389): ^ A party cannot lie by at the 
trial, and suffer the Court to direct a verdict on the 
assumption that there is no question of fact involved, 
and then, on a general objection to the direction, 
claim that there was a question of fact to be sub- 
mitted to the jury, and which he did not suggest on 
the trial.^' 

The judgment should be affirmed, with costs. All 
concur. 

Champerty and maintenance. — Neither the doctrine of champerty 
nor maintenance now prevails in this State, except so far as they 
are preserred by statute. Fowler v. Gallan, 9 Civ. Pro. Rep., 884, 
387; Sedge\iick r. Stanton, 14 N. Y., 289. 

See note on champerty and maintenance in 4 Civ. Pro. Rep., 413. 

8€tme — Compensation contingent and payable out of recovery, — It 
is said in the case of Fowler r. Callan (supra), that an attorney 
may agree upon his compensation, and it may be contingent upon 
his success and payable out of the proceeds of the litigation. 

Same — Prohibition of section 73, Code Civil Procedure.— Vnder 
section 73, Code of Civil Procedure, providing that an attorney 
shaU not buy things in action with the intent and for the purpose 
of bringing an action thereon, where in an action brought by an 
attorney as plaintiff on a promissory note, the deiense is set up 
that the note was purchased by the plaintiff for the purpose of 
l)ringing an action thereon, if the defense is made out, the ques- 
tion of intent with which the note was purchased is for the Court 
and not for the jury, and an absolute judgment for the defendant, 
as distinguished from a Judgment of non-suit, is proper. See 
Mann i;. Fairchild, 3 Abb. Ct. App. Dec., 161; Gerscheidt v. Quirk, 
6 Civ. Pro. Rep., 38. 

Same — Same — Assif/nment of judgment to attorney. — In the case 
of Newberg t?. Schwab (5 Civ. Pro. Rep.. 19), It is held that an attor- 
ney, who has a lien for his services upon a Judgment recovered for 
his cUent, may take an assignment of the Judgment, with the 
undertakings In the action, in payment of his services rendered 
therein, and may maintain an action on the undertaking in his 
own name. See Coughlin v. N. Y. C. & H. R. R. Co., 71 N. Y., 445. 

The assignment of a debt carries with it the collaterals securing 
the debt, and the assignment of a judgment carries with it the 
remedies. See note to Newberg v. Schwab, 5 Civ. Pro. Rep., 21n. 
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Same — Same — Purchase of hond^ note, etc., hy attorney.—' The 
adjudioatlons of this State establish that the mere purchase of a 
bond and mortgage, note, etc., by an attorney is not evidence, 
of a purchase with the Intent and for the purx)ose of bring- 
ing an action thereon. An attorney may purchase bonds, 
notes, etc., for investment or for profit, or for the protection of 
other interests, and the purchase is not made illegal by an intent 
to bring suit, if necessary, for collection. To offend against the 
prohibition of the Code the primary purpose must be to bring suit 
tiiat the intention must not be merely incidental and contingent, 
but the purchase must be made for the very purpose of bringing 
suit. West V. Kurtz, 15 Civ. Pro. Rep., 424. 

Mr. Justice Bookstover, In rendering the decision in the above 
case, said: ** There are not many recent decisions on the subject, 
but we think former adjudications fully establish the following: 

"First The mere fact of a porehase of a bond, mortgage, 
etc., by an attorney, is not evidence of a purchase with the intent 
and for the purpose of bringing an action thereon. Hall v. Bart* 
lett, 9 B^b., 287; Bristol v. Dann, 12 Wend., 142. 

" Second. An attorney may purchase bonds, etc., for invest- 
ment, or for profit, or for the protection of other interests, and 
the purchase is not made illegal by any intent to bring suit, if 
necessary, for collection. Moss v, McDevitt, 88 N. Y., 62. 

"Third. To constitute the offense, the primary purpose must 
be to bring suit, and that intent must not be merely incidental 
and contingent Moss v, McDevitt, 88 N. Y., 62. 

" Fourth. The purchase must be made for the very purpose 
of bringing suit Moss r. McDevitt, 88 N. Y., 62." 

Same — Same — Purchase of estate with intent to briny a^itUm, — 
Section 73 of the Code of Civil Procedure does not prohibit an 
attorney from purchasing land or an interest in land, where such 
land is in the possession of another, for the purpose and with the 
intent of getting possession of such land by means of an action. 
The purchase of the fee in such case is not the purchase of a thing 
in action. Townshend v. Fromer, 16 Civ. Pro. Rep., 8; distinguish- 
ing Browning v. Marvin, 100 N. Y., 144: Wetmore v, Hegeman» 
88 N. Y., 69; Moss v. McDevitt, 88 N. Y„ 62. 
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DANIELS V. SOUTHARD. 

Supreme C5ourt, Appellate Division, Third De- 
partment, January Term, 1899. 

§§ 384, 1304, 3017. 

Judfffnent — JuriadietUm of County Court to Bet aMe — Em parte 

orders, 

A County Gonrt has authority, under section 8017, to inquire into 
the jurisdiction of the Justice to enter the Judgment on which 
a tran8ciipt is based, even though no appeal has been talcen; 
and if the Justice had no Jurisdiction, may vacate an execution 
issued out of that Court upon a Judgment entered upon the 
transcript, and enjoin furtlier proceedings thereon. Following, 
Howe V, Peckham, 30 App. Div., 178. 

The power to vacate the execution extends to the judgment, and 
under section 884 of the Code, may, on motion, be vacated by the 
County Court where the summons was not served. Following, 
Dutton V, Smith. 10 App. Div., 666. 

Under section 1304 of the Code of Civil Procedure, providing that 
an order made by a Judge out of Court, an appeal cannot be 
taken until it is entered In the ofQce of the proper clerk, an 
ex parte order staying proet^edings oo a Justice's Judgment, of 
which a transcript has been filed, until a motion to vacate it can 
be heard, which order has not been filed with the clerk, is not 
appealable. 

The failure to file such order with the clerk is an irregularity 
which must be taken advantage of by motion to the Judge 
granting the same to modify or set it aside. 

{Decided January 11, 1899.) 

Thig was an appeal from Rensselaer Oonnty Court 
from an order granted setting aside a judgment ren- 
dered by a Justice of the Peace, and vacating and 
canceling, as to the respondent, the transcript and 
docket of judgment thereon filed, and entered in the 
County Clerk's oflBce of said county, and yacatiuig 
and staying execution and all proceedings thereon. 
Also an appeal from an order granted by the County 
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Judge of Columbia county, staying proceedings pend- 
ing the hearing of the motion for the above order. 
No appeal was taken in the action from the Justice^s 
judgment. Order modified. 

Strait & Betts, for appellant. 

C. C. Van Deusm {A. Frank B. ChacCj of counsel), 
for respondent. 

Parkek, P. J. — In Rowe v. Peckham (30 App. 
Div., 173), we held that the County Court had author- 
ity, even though no appeal had been taken, to inquire 
into the jurisdiction of the Justice to enter the judg- 
ment upon which the transcript was based; and, if 
it found that the Justice had no jurisdiction, it 
might lawfully vacate any execution issued out of 
that Court upon a judgment entered upon such tran- 
script, and enjoin all further proceedings thereon. 
We were not then called upon to decide whether the 
transcript issued by the Justice, and the judgment 
docketed thereon, could also be vacated by the 
County Court. But the principle which authorizes 
the inquiry and the vacation of the execution extends 
to the vacation of the judgment in the County Court, 
which is the basis of that execution. If the judg- 
ment is not vacated, it stands upon the record of the 
County Court as a lien against the defendant's real 
estate. If such a judgment had been obtained upon 
summons purporting to issue out of that C^urt, it 
would be common practice to move in that Court to 
vacate it on the ground that the summons was never 
served (Button i\ Smith, 10 App. Div., 566); and by 
analogy in this case so much of its records as pur- 
ports to be a judgment of that Court may be vacated 
for the reason that it has been rendered without the 
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service of any process upon defendant. It appears 
from the opinion of the County Judge, in the record 
before us, that such wa« the extent of the order 
which he directed in this case. The order as actually 
entered, however, goes further, and a^^sumes to var 
cate and set aside the judgment entered by the Jus- 
tice, although it does provide that such vacation 
shall be " without prejudice to the plaintiff to sue 
on the judgment of the Justice herein." The order 
made by the County Judge of Cx)lumbia county was 
a Judge's order^ made ex parte, and does not appear 
to have ever been entered in the clerk's office. It 
seems to have been made upon the same papers which 
were thereafter used to obtain the order made by the 
Rensselaer County Court, and operated only as a 
stay pending the hearing and decision of that mo- 
tion. If irregular, the proper remedy was by motion 
to the Judge granting it that it be modified or set 
aside. I see no reason for reversing it upon this 
appeal. People t?. Common Council, etc., of Buffalo, 
30 Hun, 636; Aldinger v. Pugh, 57 Hun, 185; Hoyt v. 
Mann, 7 N. Y. St. Kep., 420; Code Civ. Proc., § 1304. 
We are of the opinion that the order of the County 
Court appealed from. should be modified so that it 
vacate, as against the defendant, Irene F. Southard, 
merely the transcript and judgment entered 
thereon in the County Court, and the execution 
issued on the same, and that it enjoin all further 
proceedings against her upon the same; and, as so 
modified, such order should be affirmed, without 
costs to either party. All concur. 
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CONKLIN, Respondent, v. JOHN H. WOODBURY 
DERMATOLOGICAL INSTITUTE, Appellant. 

Supreme Court, Appellate Term, First Depart- 
ment, February Term, 1899. 

§507. 

Amwer — Inconsistent defenses — Court eompelling election'^ 
Error — Practice. 

Under section &07 of the Ck>de of Civil Procedure, the defendant 
is entitled to set up as many defenses as he has, although theee- 
defenses may be inconsistent with each other. Following, 
Goodwin c. Werthe4mer, 99 N. Y., 150; Socleta Italiana v. Sulzer, 
138 N. Y., 468, 472. 

Where, under a contract to render serrices, plaintllTB assignor 
had paid $1,000 to defendant, with the understanding that if the 
defendant desired to dispense with the services of such employe, 
without assigning a good reason therefor, it should repay him 
the $1,000, but should the defendant be compelled to dispense- 
with such services because of the employe's failure to keep the 
terms of his agreement, the defendant should not be requii*ed 
to pay him anything whatever, in an action by the assignor of 
such employe to recover $1,000, with interest from the date 
of his ceasing to be in defendant's employ, that defendant wa<i 
entitled, as a matter of right, to rely on and prove respectively, 
the defenses that the employe voluntarily left its service, and 
that it had a sufficient reason for the discharge of plaintiff 
because of his non-performance of the conditions of his con- 
tract, althougli such defenses might be inconsistent 

Where a defendant sets up two or more defenses in his answer, 
which are inconsistent, and the Trial Court compels him to elect 
upon which he will mal^e his defense, such compulsory election 
is reversible. 

Wiien the Trial Court rules that because defenses are inconsistent 
the defendant must elect on which he will make his defense, 
it is the duty of counsel, after exception, to receive the ruling 
as the law of the case for the pun>oses of the trial, and try 
the case on tlie lines indicated by the Court 

{Decided March 1, 1899.) 
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Appeal from a jadgment entered upon the verdict 
of a jury, and from an order denying a new trial. 
Keversed. 

Benjamin Patterson^ for appellant. 

Henry B. Tironibly, for respondent. 

KuMSBY, J. — The complaint alleged that on the 
12th of December, 1894, one Wehrly, the plaintifTa 
assignor, made with the defendant a contract to 
enter into its employment and work for it in the city 
of Bt Louis. That Wehrly paid to the defendant 
f 1,000 and agreed to conduct the business of the 
defendant in that city, receiving a certain percentage 
of the profits; to keep true and faithful accounts of 
the money received and expended; to obey all orders 
of the defendant; to give his whole time and atten- 
tion to the performance of the duties required of 
him at such times as might be necessary to conduct 
the business of the office. It was further agreed 
that, if the defendant desired to dispense with the 
services of the plaintiff's assignor, without assigning 
a giKid reason therefor, it should repay him the 
f 1,000; but, should the defendant be comi)elled to 
dispense with such services because of his failure to 
keep the terms of his agreement, then the defendant 
should not be required to pay Wehrly any money 
whatever. 

The complaint alleged the payment of the f 1,000; 
that the plaintiff's assignor performed all his duties 
and all the conditions of the contract; but that on 
the 11th of February, 1896, the defendant illegally, 
wrongfully and without good reason, discharged 
Wehrly and dispensed with bis services, without 
assigning a good reason therefor. The plaintiff fur- 
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ther alleged the demand of the ?1,000 and the refusal 
to pay. The complaint further alleged that the con- 
tract was assigned by Wehrly to the plaintiff, and 
he seeks to recovc^ the ?1,000, with interest, from the 
day of the discharge. 

The answer denied that Wehrly well and faithfully 
I)erformed all the duties and matters pertaining to 
the proper conduct and business of the defendant, 
and in all other respects duly performed all other 
conditions of the contract on his part It denied 
the allegations that the defendant illegally, wrong- 
fully, and without good reason, discharged Wehrly 
without assigning a good reason therefor. As a fur- 
ther and separate defense it set up affirmatively that 
Wehrly violated his agreement in many respects, 
which are more particularly specified in that defense, 
but not necessary here to refer to. For still another 
separate defense, it was alleged that the plaintilBf's 
assignor left the employ of the defendant without 
being discharged, and refused longer to continue in 
that employ. 

At the trial the plaintiff gave considerable evi- 
dence tending to show that Wehrly performed all 
the conditions of the contract on his part to be done. 
This evidence was given without any objection and 
without any suggestion that it was not competent 
under the complaint. 

After the evidence of the plaintiff had closed, and 
the defendant had opened his case, the Court called 
to the attention of the defendant's counsel the fact 
that he had pleaded two inconsistent defenses; one 
that it had a sufficient reason for the discharging 
of the plaintifPs assignor, and the other that it did 
not discharge him at all. 

It was claimed by the defendant that the defenses 
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were not inconsistent, but the Court held that they 
were, and limited the defendant in its defense to 
evidence that the plaintiCPs assignor, himself, sev- 
ered the connection between himself and the com- 
pany, because, as the Court said, if the defendant did 
not discharge him, then all reasons for discharging 
him were immaterial. To this ruling the counsel for 
the defendant excepted. 

In charging the jury, the Court said to them that 
the defendant elected to stand upon the defense that 
the plaintiflPs assignor voluntarily resigned his office, 
and the question submitted was simply whether he 
waa discharged by the defendant, or whether he vol- 
untarily resigned his employment, the Ck)urt saying 
to the jury that, if Ije was discharged, he was enti- 
tled to recover the fl,000, but if he voluntarily re- 
signed his employment, he was not entitled to 
recover. The counsel excepted to the statement of 
the Court that the defendant elected to stand upon 
the one defense, and asked the Court to charge that, 
if the plaintifTs assignor failed to perform all the 
terms and conditions of the contract on his part, he 
could not recover, although defendant discharged 
him, which the Court refused, and the defendant's 
counsel took an exception. 

It is quite apparent that in its answer the defend- 
ant had alleged two defenses, either of which, if 
established, was a complete answer to the plaintiff's 
case. If Dr. Wehrly left the service of the defend- 
ant, then, of course, he could not recover the ?1,000, 
as the Court had charged the jury. If he was dis- 
charged for a failure to keep the terms of his agree- 
ment, then by the express terms of the contract he 
wos not entitled to recover the $1,000. The com- 
plaint alleged that Wehrly was discharged unlaw- 
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fully, wrongfully and without good reason. This 
was denied by the answer, and not only was it 
denied, but the defendant set up affirmatively a vio- 
lation of the terms of the contract, which, if estab- 
lished, would make the discharge legal and relieve 
the defendant from liability to pay the money. This 
defense, as was conceded on the trial, was sufficiently 
pleaded. It is a rule of pleading, established by the 
Code, as construed by the cases, that the defendant 
is entitled to set up as many defenses as he has (Code 
Civ. Pro., § 507), although these defenses may be in- 
consistent with each other (Goodwin v. Wertheimer, 
99 N. Y., 150; Societa Italiana v. Sulzer, 138 N. Y., 
468, 472). The defendant, therefore, was entitled 
as a matter of right, to prove not only that Wehrly 
left its service, but also, the facts which it had 
alleged in its answer, tending to show that he had 
not performed the conditions of his contract, and 
that the defendant was entitled to discharge him. 
This last defense he was not permitted to prove, and 
for that error the judgment and order should be 
reversed. 

It was claimed that the defendant offered no evi- 
dence bearing upon that question. Even had this 
been the case, it would still be entitled to an oppor- 
tunity to try that question. When the Court had 
ruled that, because the defenses were Inconsistent 
the defendant should not be permitted to insist that 
he had lawfully discharged Wehrly, the defendant 
was not called upon to antagonize the Court by in- 
sisting further upon its right to establish such a 
defense. Not only was it at liberty to stand upon 
the exception which it took to the ruling, but it was 
the duty of its counsel, after that ruling had 
been unqualifiedly made, to receive it, as the 
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law of the case for the purposes of the trial, 
and to try the case upon the lines indicated by the 
Court, subject, of course, to its right to insist, upon 
an appeal, that the exception was well taken, and 
that it had the right to present to the jury all the 
defenses contained in its answer. As it was deprived 
of that right, the judgment and order must be re- 
yersed, and a new trial granted, with costs to the 
appellant to abide the event 
All concur. 

Incansistent defenses.-— It Is said by Mr. Justice Glegerlch, in 
Zacharias v. French (24 Civ. Pro. Rep., 88, 90), that ** defendant 
may put his defense upon separate and even Inconsistent 
grounds." 

Same — Striking out in amended anstoer. — In the case of Marx v. 
Gross (18 Glv. Pro. Rep., 362), Mr. Justice Truax held that an 
amended answer which contains a denial of the malving of the 
contract set forth in the complaint, and also an allegation that the 
defendants were induced to make the contract by false and 
fraudulent representations of the plaintiff, contains inconsistent 
defenses, and an order permitting the service of such an answer 
should be amended so as to provide for the striking out of the 
general denial. 

This holding is erroneous under the doctrine laid down tn the 
principal case, and In Zacharias v, French, supra. 
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PARDI V. CONDE. 

City Court of New York, General Term, Janu- 
ary, 1899. 

S 525, subd. 3. 

Slander — Ansicer verified by attorney on information and belief — 
Striking out as sham. 

In an action for slander an answer properly verified by the attor- 
ney for the defendant on information and belief, nnder sub- 
division 8 of section 526 of the Code, will not be stricken out as 
sham. 

(Decided June 18, 1899.) 

Appeal from an order striking out an answer in 
suit for slander as sham, because verified by the 
attorney for the defendant on information and belief. 
Order reversed. 

Carter, Hughes & Dtcight {Thomas H. RothmU, of 
counsel), for appellant 

Palmieri & Nock, for respondent 

Olcott, J. — This is an appeal by defendant from 
an order entered herein striking out defendant's 
answer as sham and frivolous, refusing a reargument 
of the motion, and granting defendant leave to serve 
an amended answer within three days on payment of 
costs. This is an action for slander. The part of the 
answer against which the motion was directed is as 
follows: "The defendant above named, for answer 
to the complaint of the defendant herein, on informa- 
tion and belief denies each and every allegation in 
said complaint. '* The answer is verified by defend- 
ant's attorney in accordance with the provisions of 
subdivision 3 of section 525 of the Code that, where a 
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party is not within the connty where his attorney 
resides, the verification may be made by the attorney. 
The objection to the answer is based on the fact that 
it is npon information and belief. But an answer in 
the case like the present, when verified by the attor- 
ney, must necessarily be upon information and b(?lief . 
Although the pleading is required to be framed as if 
it were the language of the party pleading, yet it is 
to be treated for all purposes, including a criminal 
prosecution, as the language of the person verifying. 
(Code, § 524.) If the defendant had himself verified 
the answer, he would not be allowed to say that he 
had no knowledge or information as to whether he 
spoke the alleged slanderous words. He must either 
deny the speaking, or admit and justify it But when 
the defendant is absent, and unable to verify the 
pleading, the case is entirely different. The C5ode pro- 
vides that in that event the verification may be made 
on information and belief by the attorney, and, if it 
is, the pleading must state that it is so made. The 
form is, " And a» to the matters therein stated to be 
alleged on information and belief he believes it to be 
true.'' Unless the attorney was himself present when 
the actionable words are alleged to have been spoken, 
he could not verify this answer on knowledge, with- 
out being guilty of perjury. His information may be 
full, positive, and convincing, yet it is only informa- 
tion, and could not amount to knowledge, or justify 
a verification on knowledge. The defendant's attor- 
ney, having stated the sources of his information, and 
the grounds of his belief, has complied with every 
rule of the C5ode relating to the verification of plead- 
ings. This answer is as positive a denial as an attor- 
ney can possibly make, so that to hold that it is sham 
or frivolous is equivalent to holding that in this class 
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of cases an answer can never be verified by the attor- 
ney, or, in effect, to nullify that provision of the Code 
allowing such verification. 

The order appealed from must be reversed, with 
f 10 costs and disbursements. All concur. 

Sham answers — striking ot<«.— See Barrie v, Yorston, 28 Civ. 
Pro. Rep., 620, and note. 



RAGSDALE v. GREEN. 

Supreme Court, Special Term, New York County, 

1898. 

§603. 

Infunction — Pendente lite — When entitled to. 

To entitle a party to an injunction pendente lite to prevent 
embarrassment by a multiplicity of actions at law iuTolving the 
same subject-matter, he must embody a demand therefor in his 
pleading. Following, Sanders v. Ader, 26 App. Div., 176. 

{Decided November, 1898.) 

Motion for injunction pendente lite to prevent 
plaintiff from being embarrassed by multiplicity of 
suits. Motion denied. 

Ilobhs & Oifford, for the motion. 

MacDougald & Haman, opposed. 

BiscHOPP, J. — The motion is in part for relief 
i^^hich has been denied upon a previous application, 
and as a whole it proceeds upon the same matters as 
to which a decision was then made. The respondent 
properly objects that, without leave to renew having 
been obtained, the motion cannot be heard. Motion 
denied, with f 10 costs. 
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In view of the fact that the Court in which the 
action at law is pending has jurisdiction to afford 
complete relief to this plaintiff in that action, an 
injunction iis not to be granted merely upon the 
ground that the litigation will involve the same mat- 
ters as those involved in the action now brought in 
equity (High, Inj., §§ 48, 49). The only possible basis 
for the motion is that the Court should interpose to 
relieve the plaintiff from the embarrassment of a 
multiplicity of actions at law involving the same sub- 
ject-matter, but this equitable relief is to be sought 
by action for the purpose (Third Ave. B. Co. v. Mayor, 
etc., of New York, 54 N. Y., 159), and the right to the 
injunction pendente lite is of the character described 
as depending upon the nature of the action (Code, § 
603). In such a case the complaint must demand the 
injunction in order that the motion may be enter- 
tained (Sanders v. Ader, 26 App. Div., 176), and here 
the papers are insuflftcient, since no such demand is 
embodied in the pleading. Motion denied, with f 10 
•costs. 



THIRD AVE. R. CO. v. KLINKER et al. 

Supreme Court, Special Term, New York County, 
February, 1899. 

§ 607. 

Money paid on judgment — Mistake of fact— -Action to recover — 

Injunction. 

The payment of a Judgment to avoid the immediate issuance of 
execution, pending an application for an order authorizing an 
appeal, is a voluntary payment and cannot be recovered back. 

The supposition by the defendant that the application had been 
denied, whereas it was still under consideration, and the pay- 
ment of the Judgment under that misapprehension, is not a pay- 
ment under mistake for which the Court can grant relief. 
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On suit to recover the money thus paid the Court will not grant 

an injunction preventing the disposition thereof. 
{Decided February 1, 1899.) 

This was an action to recover back money alleged 
to have been paid under mistake, and a motion on 
injunction was asked to restrain the defendants from 
disposing of the money paid. Motion denied. 

Iloadleify Lauterbach £ Johnson {Herbert R. Len- 
burger y of counsel), for motion. 

Q. Washbourne Smithy opposed. 

BiscHOFF, Jr., J. — After affirmance by the Appel- 
late Division of a judgment in an action brought 
against this plaintiff by the defendant Klinker, for 
negligence, and after denial of the appellant^s motion 
for leave to appeal to the Court of Appeals, the judg- 
ment was paid at Klinker's insistence that otherwise 
he would immediately issue execution. Five days 
prior to the payment thus made by it, the plaintiff 
had applied to the Chief Judge of the C5ourt of 
Appeals for an order authorizing an appeal to that 
Court, and four days after the payment the applica- 
tion was granted. 

Alleging the insolvency of Klinker, the plaintiff 
has brought an action for an injunction to restrain 
any disposal of the fund thus paid over to his attor- 
ney, and which now remains intact in the hands of 
the defendant bank, pending the determination of the 
appeal in the negligence case, and this motion is for 
an injunction pendente lite. 

Upon the state of facts thus presented, I am con- 
strained to the conclusion that the plaintiff has no 
cause' of action and that the motion, which must 
depend upon the sufficiency of the complaint, cannot 
be granted. The payment of the judgment was a 
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voluntary act and one which it was the plaintifTs 
duty to perform. Pending the application to the 
CJourt of Appeals, a stay of execution could have heim 
procured, but it was not procured, and at the date 
when the payment was made Klinker had an abso- 
lute right to enforce the judgment, of which right, 
but for the payment, he. would have availed himself, 
according to the allegations of the complaint. The 
theory of the action is that the payment was made 
under a mistake of fact, the mistake being found in 
the plaintiffs belief that its application had been dis- 
regarded by the Court of Appeals, whereas, at the 
time of the payment, the matter was still under con- 
sideration by that Court; but how far did this affect 
the situation which existed when the payment was 
made? In the first place, it should be noted that the 
judgment creditor, Klinker, was entitled to receive 
the fund, absolutely, at this time, under the existing 
state of fax;ts, because, without a stay, the judgment 
was fully enforceable whether the application there- 
tofore made to the Court of Appeals was in fact 
rejected or under consideration or granted. The 
status of the application had nothing to do with the 
situation under which Klinker became entitled to the 
fund, and it does not appear, indeed, that he had any 
knowledge of its having ever been made. Thus there 
was no mutual mistake of any fact which could effect 
the rights of the parties to the transaction, and had 
this plaintiff actually known the facts at the time of 
the payment as they were, viz. : that the application 
was not rejected, but was not as yet passed upon, it 
would still have been in no better position to resist 
a demand for payment than it was when the applica- 
tion was made. Doubtless, with knowledge of the 
facts, it would have refused to pay the judgment, and 
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would have songht to avoid the issuance of execution 
by motion to the Appellate Division for a stay pend- 
ing the consideration of the application by the 
Court of Appeals, a step which up to the time 
of the payment had not been taken, but still 
this knowledge of the facts would not have affected 
the rights and obligations of the parties at the 
time and would have disclosed, not the justice 
of a refusal to pay the judgment (since its binding 
effect was in no way lessened), but merely the advisa- 
bility of taking a step which should have been taken 
before, whereby the necessity of payment might be 
avoided. The misconception which led to the pay- 
ment, under these circumstances, was not a mistake 
of fact such as could equitably justify the Court's 
interference with the possession acquired under 
absolute right as it was here; the matter cannot be 
said to present. anything more than an error of judg- 
ment, for which equity can afford no relief, and the 
motion must therefore be denied, with JIO costs. 



In re buffalo ICE CO. 

Supreme Coirt, Appellate Division, Fourth De- 
partment, January Term, 1899, 

§§ 1013, 1807. 

Referee^ 8 report — Confirmation — Exceptions must he taken to he 
entitled to review. 

Where on the dissolution of a corporation an order is granted 
under section 1807 of the Code, requiring creditors to exhibit 
and prove claims before a Referee appointed, on the coming 
In of the Referee's report parties feeling aggrieved, must object 
to it and except to the confirmation thereof or they cannot have 
the matter reviewed on appeal. Following, Attorney-General v. 
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CJontlnental Life Ins. Co., 64 How. Pr., 93, and Doremus v. Dore- 
mus, 76 Hun, 337. 
{Bedded January 18, 1899.) 

In proceeding in yoluntary dissolution of the Buf- 
falo Ice Company, from an order of Special Term 
confirming in part, and refusing to confirm in part, 
a Referee^s report, an appeal was taken. Order 
affirmed. 

J. n. Metcalfy for appellants. 

Charles F. Tabor and Henry Chase, for respondents, 

FOLLETT, J. — In an action brought for the dissolu- 
tion of the Buffalo Ice Company, a domestic corpora- 
tion, William P. Taylor was, December 22, 1897, 
appointed temporary receiver of the corporation, and 
iby the final judgment, entered May 5, 1898, declaring 
the corporation dissolved, he was continued as per- 
Imanent receiver. By an order granted June 1, 1898, 
ipursuant to section 1807 of the Code of Civil Proced- 
ure, the creditors of the corporation were required 
to exhibit and prove their claims before a Referee 
appointed "to take proof of all claims in dispute 
against the Buffalo Ice Company, and report to this 
Court upon the same." Various claimants, including 
the respondents herein, appeared before the Referee^ 
and evidence was taken for and against the various 
claims. August 4, 1898, the Referee duly made and 
filed his report; and August 15, 1898, a motion was 
made by the receiver for its confirmation, which was 
decided by an order granted September 7, 1898, con- 
firming the report in part and refusing to confirm it 
in part. From part of this order this appeal is taken. 
The Referee reported adversely to the claim of S. C. 
Briggs, and to the claim of A. J. and S. O. Briggs. 
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Neither of the appellants filed exceptions to the parts 
of the Referee's report disallowing these claims, for 
the reason that it was in their favor in respect to the 
questions sought to be presented by this appeal. 
The Special Term overruled the report of the Referee 
in respect to the claims of S. C. Briggs and of A. J. 
and S. C. Briggs, and ordered that $450 be allowed 
S. C. Briggs as a preferred claim, and that ?197 be 
allowed him as a preferred claim, which was one-half 
of the claim of A. J. and S. O. Briggs. Neither of 
the appellants filed exceptions to the decision of the 
Special Term. Only the Special Term had power to 
determine the issuer involved, and, in order to enable 
a dissatisfied litigant to review questions decided by 
the Special Term, exceptions should have been taken 
and filed to the parts of its decision sought to be 
reviewe<l. Having failed to do tliis, the decision of 
the Special Term cannot be reviewed by this Court 
(Attorney General v. Continental Life Ins. Co., 64 
How. Pr., 93; Doremus v. Doremus, 76 Hun, 337). 
Rule 30 of the general rules of practice, adopted 
December 3, 1895, which took effect January 1, 1896, 
is a copy of the lule in force when the cases cited 
were decided, which cases seem decisive of the one 
at bar. 

The order should be afllrmed, with a bill of costs 
in favor of the receiver, and a bill of costs in favor of 
the other respondents, and against the appellants. 
All concur, except Ward, J., not voting. 
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In re small. 

Court op Appeals, January Term, 1899. 

§§ 190, 3334. 

Executor — Application to open accounting a special proceeding-^ 
Order denying application not appealahle. 

An application by petition to' open an executor's accounting, made 
after Judicial settlement, is a special proceeding under section 
3334, Code of Civil Procedure. Following, In re Smith, 95 
N. Y., 526. 

An order of the Surrogate's Court denying such an application 
is not a " final determination " of the special proceedings, within 
section 190 of the Code of Civil Procedure. Following. Van 
Arsdale t?. King, 155 N. Y., 325; City of Johnstown t?. Wade, 157 
N. Y., 50. 

{Decided January 24, 1899.) 

Anthony T. Small, individually and as executor of 
the will of Grace A. Small, deceased, applied to open 
the decree settling the accounts of Samuel Bolton, 
Jr., as executor of the will of Mary Dugdale, 
deceased, and for a further accounting. From a judg- 
ment of the Supreme Court, affirming a decree deny- 
ing the application, Small appeals. Appeal 
dismissed. 

Michael D. Ifolan, for appellant. 

Charles F. Doyle, for respondent. 

Samuel Foster, special guardian for William B. 
Dugdale, a minor. 

Parker, C. J. — After the entry of a decree in the 
matter of the final judicial settlement of the accounts 
of an executor, a petition was filed, alleging that the 
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executor had not accounted forall the moneys received 
by him, and praying the Surrogate's Court to open the 
decree and to. compel a further accounting. Objec- 
tion thereto was made by the executor, and there- 
after testimony was offered and received in support 
of the petition and answer, and the result was an 
order by the Surrogate denying the application to 
open the decree and to require a further accountings 
On a review by the Appellate Division there was a 
difference of opinion in the Court whether the appli- 
cation should have been granted, but the outcome 
was an aflBrmanee of the order appealed from. It 
was a special proceeding (Code, § 3334; In re Smithy 
95 N. Y., 526), and resulted in the decree to open 
which this proceeding was instituted, and such 
decree was a final order in that special proceediu,ix, 
within the meaning of section 190 of the Code of Civil 
Procedure. Orders, subs?equently made, denying 
motions to set aside the decree, or to open it, for tlie 
purpose of correcting errora or to compel furth<^r 
accounting, while later in point of time, are not 
ordei-s '^finally determining" such special proceefl- 
ings (Van Arsdale v. King, 155 N. Y., 325; City of 
Johnstown v. Wade, 157 N. Y., -50). The appeal 
should be dismissed with costs. All concur. Appeal 
dismissed. 
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DUNNE AS Adm'r, v. AMERICAN SURETY GO. 

Supreme Court, Special Term, New York County^ 
February, 1899. 

§§ 3268, 3271, 3272. 

Security for costs — N on-resident appointed administrator within the 
State — Suing in representative capacity — When not required to 
give. 

Under section 8268» Code of Civil Procedure, in a suit by a non- 
resident appointed administrator within the State, suing in his- 
representative capacity, security for costs cannot be demanded 
as of right, since the plaintiflTs non-residence is not material. 
Following, McDougal v. Gray, 15 Civ. Pro. Rep., 237; Hall v. 
Waterbury, 5 Abb. N. C, 356. 

In such a case, under section 3271 of the Code, the application for 
security is addressed to the discretion of the Court. 

Under section 3272 of the Code au oi-der requiring security for 
costs niust be a Court order. Following, Ridgeway v. Symons, 
14 Misc.. 78. 

An order requiring security for costs may be granted ex parte, 
and when thus granted will be valid as a m'atter of law. Fol- 
lowing, Churchman v. Merritt, 60 Hun, 270. 

"When an action is brought in good faith by such an administrator 
on a cause not without merit and is prosecuted with a reason- 
able probpect of success, security for costs should not be 
required, and where an order for security has been granted 
ex parte, it will be vacated on motion. 

{Decided February 1, 1899.) 

This case was heard on motion by a non-resident 
appointed administrator within the State, to vacate 
an order granted ex parte, without notice, requiring 
him to give security for costs. Motion granted. 

Thompson & Maloneyy for motion. 

Henry C. WUlcox {Daniel J. M. O^Callaghany of 
counsel), opposed. 

BiscHOFF, Jr., J. — Plaintiff, a non-resident, 
brought this action in his representative capacity as 



€0 CIVIL PROCEDURE REPORTS. 

Duiiiie I?. American Surety Co. 

an administrator appointed within the State, and a 
•court order for security for costs was procured (ex 
parte) by the defendant. The motion is to vacate 
that order. That the order was granted ex parte 
•does not present a ground of invalidity. True, it was 
not to be demanded as of right, under section 3268 of 
the Code, since the plaintiflf's non-residence was not 
material, the action being brought by him as admin- 
istrator, McDougal V. Gray (15 Civ. Pro. R., 237); Hall 
V. Waterbury (5 Abb. N. C, 356), and the matter waa 
addressed to the discretion of the Court, undersection 
3271. In such a case the order must be a court order 
(Code, § 3272); Ridgway v. Symons (14 Misc. R., 78), a« 
this order was, but it may be made without notice 
and still be valid as a matter of law (Churchman v. 
Merritt, 50 Hun, 270). Upon the merits, however, I 
think that security should not be required, the action 
being evidently brought in good faith and not with- 
out announced' authority (see Bischofif v. Engel, 10 
App. Div., 240; Scharmann v. Schoell, 23 id., 398). 
The fact that the plaintiff is a non-resident is not a 
ground for this order, as I have said, since he is not 
chargeable personally for costs except in event of his 
misconduct (cases supra), nor is security to be called 
for merely upon the ground that the estate might be 
insufficient to satisfy a judgment for costs, where the 
action is not without merit and is prosecuted with a 
reasonable prospect of success (Rutherford v. Town 
of Madrid, 77 Hun, 545; Fagan r. Strong, 19 Qv. Pro. 
R., 88). Motion to vacate granted, with |10 costs. 
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In re central NEW YORK TELEPHONE 
AND TELEGRAPH CO. 

Supreme Court, Appellate Division, Third De- 
partment, January Term, 1899. 

§§ 3371, 3377. 

Condemnation proceedings — Award of damages — Power of Court to 
amend — Appeal — New appraisal by same or other commis- 
sioners — Costs. 

Section 3371, Code of Civil Procedure, empowers the Court at 
Special Term to confirm the report of commissioners in con- 
demnation proceedings, set it aside for irregularities, or on the 
ground that the award is insuflicient or exeessive, but does not 
give power to modify the award.* 

Under section 3377 of the Code of Civil Procedure, on an appeal 
from an order modifying an award and as thus modified, con- 
firming it, the order must be reversed and a new appraisal 
ilrected by the same or other commissioners. 

Where the Court at Special Term erroneously modifies the report 
of commissioners, instead of setting it aside, as provided by 
Code, section 3371, an award of costs against plaintiff i» 
unwarranted. 

{Decided January 25, 1899.) 

The Central New York Telephone and Telegraph 
Company applied for condemnation of a right of way 
in the town of Canton, St. Lawrence county. The 
Supreme Court at Special Term modified the award 
and as thus modified confirmed it. Prom this order 
both parties appeal. Order reversed. 

Miller^ Fincke & Brandegee, for plaintiff. 

Thomson, Woods & Smith, for defendant. 

Lawrence Russell, for general guardian of infant. 

♦ See Board of Water Com'rs. v, Shutts, 25 App. Div., 22; Matter 
of Brooklyn Elevated R. Co., 80 Hun, 355. 
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Pbk Curiam. — When the defendants against 
whom these condemnation proceedings were prose- 
cuted applied to the Special Term for an order con- 
firming the report made by two of the commissioners, 
the Court made the order in the following terms : "It 
is ordered and adjudged that said report be in all 
things confirmed, except as to the award of damages, 
and, in that regard, that said award be modified to 
the sum of fl3; the award made being deemed exces- 
sive." Such was the whole of the order, except that 
part allowing costs to the defendants against the 
plaintiff. The defendants have appealed from so 
much of that order as modified the report by reducing 
the amount of the award to $13. The plaintiff has 
api)ealed from that part of the order allowing costs 
against it. 

It is clear that the Court had no authority to 
modify the report. Section 3371 of the condemna- 
tion law provides that the Court may confirm the 
report, or may set it aside, for irregularity, etc., or 
upon the ground that the award is excessive or 
insufficient; but nowhere is it given the power to 
modify it. But the constitution and the statute 
require that the award shall be made, not by the 
Court, but by a commission of three freeholders 
appointed by the Court. When, therefore, the Court 
** deemed the award excessive,'' it should have set 
aside the report. The Court declined to confirm 
the report, so far as it awarded damages, and 
clearly it had no right to confirm it as modified. We 
must, therefore, upon this appeal of the defendants, 
reverse the confirmation of the report as modified; 
and, inasmuch as that leaves the- report wholly 
unconfirmed, on the ground that the award was 
-excessive, it must be set aside, and a rehearing must 
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be had before the same or new commissioners. Such 
is the order which the Special Term should have 
made. See Code, § 3371. And such order may now 
be made by this Court Id., § 3377. 

The order being erroneous, as above stated, the 
award of costs against the plaintiff was equally 
unwarranted. The whole order, therefore, is 
reversed, and a rehearing is ordered before new com- 
missioners, to be appointed by the Court at Special 
Term, upon notice duly given. No costs on this 
appeal are allowed to either party. 



Estate of EMILY M. FITCH. 

Surrogate's Court, New York County, Febru- 
ary, 1899. 

§ 2476, subd. 3. 

Transfer taw — Estate fully administered by foreign administrator -^ 
Jurisdiction of Court, 

A non-resident dying holding ont of the State certificates of stock 
in a domestic corporation in this State, the fact that the foreign 
administrator has distributed the estate and accounted, does 
not oust the Court of jurisdiction to assess and fix the trans- 
fer tax. Following Matter of Hubbard, New York Law Journal, 
Nov. 19, 1897. 

Shares of capital stock in a domestic corporation, held by a non- 
resident out of the State, are personal property within the juris- 
diction of the State for the purpose of assessment upon their 
transfer. Following Matter of Bronson, 150 N. Y., 1. 

Under section 2476, subdlYlslon 3, Code of Civil Procedure, a 
Surrogate's Court has power to grant letters of administration 
upon the estate of a non-resident, when the decedent leaves 
personal property In the county which is applicable to the pay- 
ment of debts. 

(Decided February 15. 1899.) 
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This case was heard on motion to dismiss proceed- 
ings brought by the city comptroller to assess and 
fix transfer tax on stock in the Consolidated Gas 
Company, the certificates of which were held out of 
the State. Motion denied. 

Shearman & Sterling^ for motion. 

Emmet R. Ocott, opposed. 

Fitzgerald, S. — This proceeding was brought by 
the comptroller to assess and fix the transfer tax. 
The decedent died in 1894, a non-resident. He owned 
stock in the Consolidated Gas Company of New 
York, a domestic corporation, the certificates for 
which were held in Connecticut. The executor had 
distributed the estate and accounted therefor in the 
Probate Court in Connecticut prior to the commenc- 
ment of this proceeding. The respondent now moves 
to dismiss the proceeding upon the ground that the 
Surrogate is without jurisdiction, for the reason that 
there has been no personal property belonging to the 
estate in the State of New York at any time since 
the death of the said decedent on which the Surro- 
gate could have granted letters testamentary or of 
administration, original or ancillary, or of which the 
Surrogate could have appointed a trustee. Section 
10 of chapter 399, Laws of 1892, provides: "The 
Surrogate's Court of every county of the State hav- 
ing jurisdiction to grant letters testamentary or of 
administration upon the estate of a decedent, whose 
property is chargeable with any tax under this act, 
or to appoint a trustee of such estate or any part 
thereof, or to give ancillary letters thereon, shall 
have jurisdiction to hear and determine all questions 
arising under this act, and to do any act in relation 
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thereto authorized by law to be done by a Surrogate 
in any other proceedings coming within his jurisdic- 
tion.^' In the Matter of Hubbard (New York Law 
Journal, November 19, 1897), a state of facts iden- 
tical with those in the case at bar existed, but the 
only point presented and decided was that the com- 
plete administration and distribution of the assets 
sought to be taxed did not oust the Court of jurisdic- 
tion. The proposition of the respondent is that, 
unless an application would lie for the granting of 
letters or the appointment of a trustee, this Court is 
without jurisdiction to fix the tax. In the Matter of 
Bronson (150 N. Y., 1), the Court of Appeals held 
that shares of capital stock in a domestic corpora- 
tion, held by a non-resident out of tke State are per- 
sonal property within the jurisdiction of the State 
for the purpose of assessment upon their transfer. 
The counsel for respondents contend that it is not 
sufficient that this class of property is subjected to 
taxation; that unless it is property of such a charac- 
ter that the Court could assert the right to grant 
letters thereupon, no forum is provided by the law, 
and this Court is without jurisdiction. The jurisdic- 
tion of the Surrogate's Court over the grant of letters 
is governed by section 2476 of the Code of Civil Pro- 
cedure, subdivision 3, providing that to confer juris- 
diction, the decedent, not being a resident of the 
State, must leave "personal property within that 
county, and no other; or leaving personal property 
which has, since his death, come into that county, 
and no other, and remains unadministered." Sec- 
tion 2514 defines the word "assets" as "personal 
property applicable to the payment of the debts of 
the decedent." The words, "personal property," 
were substituted in the Code of Civil Procedure for 
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the term " assets," occurring in the Revised Statutes, 
for the reason, as stated by Throop, that " the latter 
is usually understood to relate only to personal prop- 
erty applicable to the payment of debts, and has been 
so defined, far the purpose af this chapter, in section 
2514, subdivision 2, post. The Surrogate ought to 
have jurisdiction, if any unadministered property 
exists, even though the whole is reserved to the 
widow or family." It thus a{>pear8 that it was the 
intention of the codiflers in substituting the term 
"personal property" for the word "assets," to 
enlarge the jurisdiction of the Surrogate. Hence this 
Court has the power to grant letters under section 
2476, subdivision 3, where a non-resident leaves per- 
sonal property in this county which is applicable to 
the payment of debts. There is no doubt that the 
rights or shares of decedent in the stock of domestic 
corporations might be levied upon by attachment 
and were applicable to the payment of his debts 
(§ 647, Code av. Pro.; Plimpton v. Bigelow, 93 N. Y., 
592). See also opinion of Vann, J., in Matter of Bron- 
son (supra, p. 17), dissenting from the prevailing 
opinion afl to bonds, but concurring as to stock of 
domestic corporations. Motion to dismiss proceed- 
ing denied. 
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TINKER V. CONNECTICUT TRUST COMPANY. 

Supreme Court, Special Term, March, 1899. 

§§ 111, 385. 

Jail limiU^ Escape — Liability of iherifTs indemmUon. 

AVhere a prisoner is within tlie jail limits on tlie last day of the 
six months' imprisonment permitted by the statute and no 
action for an escape has then been bej^un against the sheriff, 
no liability survives upon the bond and an action will lie to 
compel the bondsman to reconvey property held aa security 
against such liability. 

Nelson Umith, for plaintiff. 

Dayton & Sicift, for defendant 

BooKSTAVER, J. — This is an action to compel the 
-defendant company, the surety upon a bail bond, to 
reconvey to the plaintiff property conveyed to it by 
her to be held as security against its liability upon 
Buch bond. 

It is conceded that the judgment debtor was 
arrested on July 12, 1897. The statute (§ 111, of the 
Code of Civil Procedure) permits imprisonment 
within the jail limits of any jail for a period of only 
six months. That period expired on the 12th day of 
January, 1898, on which date it is undisputed that 
the prisoner was within the limits and that no action 
was then pending against the sheriff for an escape. 

The defendant takes the position that, under sec- 
tion 385 of the Code of Civil Procedure, which pre- 
scribes a limitation of one year for "an action 
against a sheriff or coroner, upon a liability incurred 
by him, by doing an act in his official capacity, or by 
the omission of an official duty," it could not be deter- 
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mined that there would be no liability upon the bail 
bond until the year so prescribed should have passed 
without action begun against the sheriff. 

This argument loses sight of the fact that on the 
last day of the period of six months the prisoner was 
within the limits an,d the rule of law that, where an 
escape has been made by a prisoner through the 
negligence of the sheriff, the return of the prisoner 
before suit brought constitutes a defense to the 
sheriff (Cortis v. Dailey, 21 App. Div., 1; Littlefleld v. 
Brown, 1 Wend., 398; Lansing v. Fleet, 2 Johns. 
Cas., 3); and therefore, of course, to his indemnitor. 

If, on the other hand, an escape took place with 
the sheriff's consent, the result is the same, so far as 
the indemnitor is concerned. In that case, it is true, 
the default of the sheriff is not purged by the return 
of the prisoner, but the sheriff's consent to the escape 
discharges both principal and sureties on the bond 
given by them for the jail liberties. Buttling v. 
Hatton, 18 App. Div., 128; Wemple v. Glavin, 5 Abb. 
N. C, 360. 

It is wholly immaterial, therefore, whether any 
escape was made or not, because, if made, and 
whether voluntary or negligent on the sheriff's part, 
there could, in neither case, be any liability against 
the defendant, and the defense to the action was 
unwarranted. 

Judgment for plaintiff, with costs and |100 extra 
allowance. 
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In the matter op xodicial settlement of 
ACCOUNT OF PHILIP KLINQBNSMITH, Execu- 
tor OF ANNIE BECK. 

Surrogate's Court, Albany County, March, 1899. 
§§ 2689, 2690. 

Will hy married woman — Trust for " my husband " — Death of hus- 
band — Lapse of trust — Distribution, 

A married woman made her will leaving all her property, both 
personal and real, to her executrix in trust, the use and Income 
to be used for the maintenance and suppoit of " my husband, 
John McArdle," and bequeathing all her property, on the death 
of John McArdle, to her mother, the executrix. John McArdle 
died and the testator subsequently married Michael Beck. 
Thereafter the residuary legatee died. Held: 

1. That the trust for " my husband " did not survive to Michael 
Beclc, but lapsed with the death of John McArdie. 

2. The residuary legatee having died before the testatrix, the 
testatrix died intestate as to all the property of which she was 
seized, which is divisible Into real and personal. 

8. Michael Beck not having assigned or released his interest in 
the personal estate of which his wife died seized, and there 
being no descendants, as husband of the testatrix he acquired 
title to the personal property by virtue of his common law mar- 
ital rights, and is entitled to the residuum after the payment 
of the debts of the deceased. 

4. The granting of letters testamentary, founded upon the pro- 
bate of the will, prevents the surviving husband and all others 
from administering until those letters are revoked. 

5. Jt seems that the surviving 'husband, by Joining in the petition 
for the probate of the will and thereby relinquishing his statu- 
tory right to administer upon the estate and reduce the personal 
property and choses in action to possession, did not thereby 
waive hla rights to receive the residuum of the personal 
property. 

6. That the bill for medical services rendered to decedent is pri- 
marily chargeable to the husband and not the estate of the 
deceased.* 

(Decided, March 13. 1899.) 

•See In re Very's Estate, 28 Civ. Pro. Rep., 163. 
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This case was heard on an application of Philip 
Elingengsmith for the judicial settlement of hia 
accounts, as executor of the last will and testament 
of Annie Beck, deceased, and objections to said 
account filed by certain of the heirs-at-law and next 
of kin. The decision states the facts sufficiently. 
Account settled and distribution ordered. 

John Outmanny for executor. 

Edward J. BrennaUj for Michael Beck. 

A. Q, Sedmantty special guardian for unknown 
infant, heirsrat-law and next of kin. 

Richard M. BrunOy for Christine Boyer, of Kirch- 
heimbolanden, Bein-Pfalz, Germany. 

Janies M. Kerry of counsel, for objecting next of 
kin and heirs-at-law. 

For the objecting heirs-at-law and next of kin it 
was contended that the will spoke from the death 
of the testatrix, and not from the date of its execu- 
tion; that the trust provision for " my husband '^ 
related to the person who was the husband of testa- 
trix at the time of her death, and not at the time of 
the execution of the will; that the husband by joining 
in the probate of the \iill, and thereby waiving his 
statutory right as administrator upon the estate, lost 
his right to the personal property. The points made 
were as follows: 

I. The will was a valid will of real and personal 
property at the time it was executed. — Prior to the 
passage of th« Revised Statutes, a married woman 
could not make a will of her personal estate which 
would be valid in a court of equity, and under those 
statutes she could not dispose of her personal estate 
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by will. Neither could she, under the original act 
for the more effectual protection of the property of 
married women, which was passed in 1848; and by 
the Married Women's Act of 1849 she was authorized 
to bequeath and devise her real and personal prop- 
eri:y. Wadhams v. American Home Missionary 
Society, 12 N. Y., 415. 

It is said in Poole v. Blakie (53 111., 495), that when 
power to will is given to a married woman, either by 
the instrument or statute which secures the property 
to her separate use, a married woman can will the 
whole of the same and defeat the marital rights of 
the husband. 

It seems to be the well settled rule in this State, 
that since the passage of the statute of 1867, a mar- 
ried woman may make a will of personal property, 
even to the extent of cutting the husband out of all 
interest therein. Thus, in the Matter of Wescot (16 
N. Y. St. Rep., 286), the testatrix died, leaving her 
surviving, Monroe Wescot, and no children. Her 
estate consisted exclusively of personal property, 
and, therefore, if she had died intestate, the husband 
would have been entitled to her whole estate, under 
the rule in Bobbins v. McClure (100 N. Y., 328), but 
she left a will, which was duly admitted to probate, 
in which she disposed of the whole of her estate to 
her niece, Mary Josephine Wilson. The power of 
makins: such a disposition was not questioned. 

II. Revocation of will by marriage. — By the pro- 
visions of the Revised Statutes " a will by an unmar- 
ried woman is deemed to be revoked by her subse- 
quent marriage." Rev. Stat., 64, § 44; Langdon v, 
Astur, 16 N. Y., 9, 39; see, Lathrop v. Dunlap, 4 Hun, 
213; affirmed, 63 N. Y., 610; McMahon v. Allen, 4 
E. D. Smith, 519. 
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This provision of the Revised Statutes was a recog- 
nition of the common law rule that in the unity of the 
person caused by the marriage relation the wife lost 
the control over her property, and hence the will she 
made while single was by the marriage revoked by 
operation of law. It has been said that apart from 
the common law rule there is a suflBcient reason for 
the continuance of the statutory provision, in the 
fact that the new status of wife induces the presump- 
tion of a new testamentary intention, and demands 
a new testamentary act (Matter of Kaufman, 131 
N. Y., 620). Hence, it has been held that such pro- 
vision of the Revised Statutes is not repealed by 
implication by the Married Women's Acts of 1848, 
1849, and 1867. Loomis v. Loomis, 51 Barb., 257. 

It is conceded that if the testatrix had been a 
widow at the time the will in queirtion was made, she 
would have been *^ an unmarried woman '' within the 
meaning of the Revised Statutes, and the will made 
while a widow would have been rendered void by 
any subsequent marriage. Matter of Kaufman, 61 
Hun, 331; affirmed, 131 N. Y., 620; Kroner t;. Cawdry, 
139 N. Y., 471, 476. 

III. The second marriage did not revoke the will. — 
Under the statute of 1867, amending the Revised 
Statutes of 1848 and 1849, married women have the 
same power as men to dispose of their property by 
will, and a will executed by a married woman is not 
revoked by her re-marriage after her first husband's 
decease. Matter of McLearney, 90 Hun, 361; In re 
Burton's Will, 4 Misc., 513. 

IV. The will provides for testatrix's husband, 
Michael Beck. — The will provides for " my husband.^' 
This provision directs that he should have the use 
of the proceeds and income of her personal and real 



VOL. XXIX. 73 



Matter of KUngeDBmith. 



property for his care and support during his life. It 
is true, the will says " my husband, John MeArdle," 
and the actual beneficiary is " my husband, Michael 
Beck/' But this is not a material or uncertain vari- 
ance. The will speaks from the time of the testa- 
trix's death, and not fi-om the date of its execution. 
At the time of her death " my husband '^ was Michael 
Beck, and not " John McArdle," and Beck tind not 
McArdle is the beneficiary under the will. There is 
but one claimant, and that claimant is Michael Beck. 
The name added after the words " my husband " is 
mere surplusage. '^ My husband " was Michael 
Beck, and not John McArdle. The beneficiary is 
easily identified. There is no uncertainty or doubt 
in anybody's mind as to who the husband of Anna 
Beck was, at the time of her death, or as to who is 
the beneficiary of the life estate, under the will, and 
under the old rule — veritds demonstrationes tollit 
errorem nomines — the truth of the description takes 
away the error of the name. It is a well settled rule 
of probate law that it is not essential to the validity 
of a devise that all the particulars which the testator 
has included in the description of the subject or 
object of gift should be accurate. 1 Jarm. on Wills, 
377, and cases cited. 

It is evident that the testatrix intended the pro- 
vision made for *' my husband " in her will, when it 
was originally executed should stand for " my hus- 
band " when she died. She permitted this provision 
to remain in her will without change or alteration, 
thereby showing no desire to change; and this cir- 
cumstance of itself shows that she intended Beck to 
have the benefit of the provision, within the lan- 
guage of the provision of the will. Kimball v. 
Chapel, 27 Abb. N. C, 237, 441; citing, DeLaney v. 
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MeGuire, 37 St. Rep., 717; McCarn v. McCam, 101 
N. Y., 511; Briggs v. Carroll, 117 N. Y., 288; Goebel v. 
Wolf, 113 N. Y., 405. 

It is thought that under the decision in Walker v. 
Taylor (15 App. Div., 452), it must be presumed that 
the extent of her provision for her husband — all of 
the income and proceeds of the personal and real 
property of the testatrix — that this provision was 
intended in lieu of any rights Beck had in and to the 
property of the testatrix. 

V. In the action for the probate of the will Beck 
was estopped. — It is thought that under the rule laid 
down in Matter of Lyman (14 Misc., 532), by joining 
in the petition for the probate of the will, and con- 
senting to the probate. Beck thereby surrendered his 
right to administer upon the estate, is bound by the 
provision in the will, and is estopped to claim riglit 
and title to the personal property. See, Walker i;. 
Taylor, 15 App. Div., 452. 

It is admitted that at common law a husband had 
a right to administer upon the estate of his deceased 
wife, and right to her choses in action, which have 
not previously been reduced to posfiesaion, and 
thereby became the owner of all het personal prop- 
erty and choses in action where she died intestate. 
But it is thought that since the decision of Barnes v. 
Underwood (47 N. Y., 351), the failure of the husband 
to reduce the wife's personal property and choses in 
action to possession, and his waiver of his right to 
administer upon the estate, cuts off any claim he may 
have to the choses in action and the personal prop- 
erty, in those cases where she dies without issue. 

It is admitted that the Revised Statutes (2 Rev. St,, 
p. 75, § 29; p. 96, § 97), and the Acts of 1848 and 1849, 
in relation to married women, and the amendment 
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to the seventy-ninth section of the statute of distribu- 
tions, in 1867, did not affect the right of the huisband 
to administer and enjoy his deceased wife's personal 
property, where she dies leaving no descendants, but 
under the decision in Barnes v. Underwood (47 N. Y., 
351), if he fails to administer upon the estate and 
reduce the choses in action and personal property to 
possession, he thei*eby loses whatever right he would 
otherwise have had in and to the personal property 
and choses in action of his wife. Michael Beck did 
not chose to exercise his plain right to administer 
upon the estate of Anna Beck in this case, but waived 
that right in favor of the executor appointed by the 
will, has failed to reduce the proj^erty or choses in 
action of the decedent to possession, and for that rea- 
son cannot claim title and ownership therein. 

Having elected that the will be probated, he is pre- 
sumed to have elected to take under the will, in prefer- 
ence to taking under his statutory rights, and by thus 
electing he is estopped now to claim right and title 
in and to the personal property. This being the ca«e, 
he has a life estate in and to the use ajid proceeds of 
all the property of which the decedent died possessed^ 
under the rule laid down in the case of Frye v. Smith, 
(10 Abb. N. a, 224). In that case, the testatrix, a 
married woman, made a will in which, after specific 
legacies, she gave the rest of her estate to " my hus- 
band, Sylvanus W. Gordon, and at his death to go to 
my son, Frederick W. Gordon, and to his natural 
heirs." The son died without issue, during the life of 
i he testatrix. On the death of the testatrix she left no 
child her surviving, and the court held that under 
the will the husband took a life estate, and that the 
words " to his natural heirs," being words of limita- 
tion only, the bequests lapsed upon the death of the 
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son, and as to the remainder after the death of the 
husband, the testatrix died intestate. 

VL A valid trust is created by the will. — It has 
not at any time in these proceedings been disputed 
that the trust in favor of " my husband " is valid as 
a matter of law, and it is presumed that it cannot be 
successfully contended that it is invalid. No partic- 
ular formality or words are required to create a valid 
trust. All that is required is that the intent be clear, 
and that the written evidence — that is, the will — 
fihall supply every essential detail of the trust Tay- 
lor Vy Taylor, 25 Brad. (111. App.), 339; Quinn v. 
Shields, 62 Iowa, 129. 

In this State a trust is valid if the intention is 
clear to create a trust to accomplish one of the pur- 
poses named in the Revised Statutes, whether stated 
in the precise words of the statute or not Morse v. 
Morse, 85 N. Y., 53. 

Since the passage of the Enabling Statute, that is, 
the Married Women's Act, a married woman may 
create a trust by will. See, Reid v. Reid, 31 Ch. Div., 
402; Re Parsons v. Parsons, 62 L. T., 929. 

FiTTS, S. — Barbara Pullman, Kate Smith and 
Elizabeth Bauer, next of kin of the deceased, filed 
certain objections and amended objections to the 
accounts of the executor as filed in this proceeding, 
the same being as follows: 

" First That the item of f 186 for medical services 
and attendance, set out in Schedule D of said 
account, is not properly chargeable upon the estate 
of the deceased, she being at the time of her decease 
a married woman, residing with, and living with her 
husband, who is in law personally responsible for 
such charges. 
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*' Second, That Christine Bayer, residing at Kirch- 
heimbolanden, Rhein-Pfalz, Germany, mentioned in 
Schedule P of said account, is not entitled to partici- 
pate in this estate under the laws of the State of 
, New York, and the treaties of the United States. 

" Third. That Michael Beck, who is the surviving 
husband of the said Annie Beck, deceased, is not 
entitled to the personal property of said deceased, 
as set out in Schedule P, said personal property not 
having been reduced to possession by him, and said 
Michael Beck having waived his right to administer 
upon the estate and elected that the will should be 
admitted to probate. 

" Pourth. That the will is a will both of personal 
and reaJ property, and was admitted to probate as a 
will of personal and real property, and the said 
account is erroneous in that it does not include all 
of the personal and real property of the decedent. 

" Fifth. That the will is a will of both personal 
and real estate, and admitted to probate as a will of 
personal and real property, and the account is erro- 
neous in that it does not include or account for any 
of the real property of the decedent" 

Annie Beck died at the city of Albany on the 13th 
day of November, 1897, leaving a will bearing date 
July 30, 1889, which was, on the 21st day of March, 
1898, admitted to probate by the Surrogate's Court 
of Albany County, and letters testamentary were on 
the last-named day issued to Philip KUngensmith, 
who duly qualified. The deceased was, at the time 
of making of said Tvdll, a married woman, the wife 
of one John McArdle, who died on the 2d day of 
November, 1889; on the 12th day of May, 1892, the 
testatrix being then a widow, married Michael Beck. 
There was no issue of either marriage, and the testa- 
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trix left her surviving her husband, Michael Beck, no 
children, no descendants, no parents, an aunt, Chris- 
tine Bayer, who resides in Germany, and the follow- 
ing cousins so far as can be ascertained: Philip 
lllingensmith, Christine Hausman, Margaretha 
AVagner, Elizabeth Bauer, Kate Smith, Barbara Pull- 
man, and Henry Schafer. 

The following are the provisions of the will: 

"First I direct my executrix hereinafter named 
to pay all my just debts and funeral expenses, 

" Second. I give, devise and bequeath to my 
executrix hereinafter named, all my property, both 
real and personal, in trust, the use and income of the 
same to be used by my said executrix for the caxe 
and support of my husband, John McArdle, during 
his life. 

" Third. After the death of my said husband, I 
give, devise and bequeath all of my said property to 
my mother, Annie Johnson* 

" Fourth. I hereby authorize and empower my 
executrix hereinafter named to sell and convey any 
and all of my real property. 

*' Fifth. I hereby nominate and appoint my said 
mother, Annie Johnson, executrix of this my last 
will, hereby revoking all former wills by me made. 

" Sixth. In case of the inability of my said mother, 
Annie Johnson, to act as executrix of this my will, 
or in case she refuses so to act, then I Aominate and 
appoint Philip Klingensmith executor of this my last 
will, with the same power to sell and to take the said 
property in trust, for the care and support of my 
«aid husband." 

Annie Johnson, mother of the said testatrix, died 
on the 31st day of August, 1894. The testatrix, Annie 
Beck, left real property of the value of about $3,800, 
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and personal property, which was inventoried at the 
value of 19,315.34. The transfer tax has been paid. 
The executor advertised for claimants to present 
their claims, within the period fixed by law, and 
such time has expired. On the 24th day of October, 
1898, the executor filed his petition for final account- 
ing, together with the account and vouchers, and 
upon the return day the objections above referred to 
were filed to the same. Annie Johnson, the person 
named as executrix in said will, having died prior to 
the death of the decedent, Philip Klingensmith, duly 
qualified as executor and entered upon the discharge 
of his duties. John McArdle, the cesti que trust hav- 
ing died prior to the decedent, the trust in reference 
to him lapsed, and Annie Johnson, the person named 
as legatee and devisee in said will having died prior 
to the death of the testatrix, the legacy and devise 
to her also terminated; so that in reference to the 
property of which the testatrix died seized, she died 
intestate and the same being divisable into real and 
personal, the real estate descended to the heirs of the 
deceased, and the personal property is to be disposed 
of in this proceeding. 

Michael Beck not having assigned or released his 
interest in the personal estate of which his wife died 
seized, and there being no descendants, as husband 
of the testatrix he acquired the title thereto. The 
letters testamentary founded upon the probate of 
the will are the authentic evidence of the power con- 
ferred by the will, and which made it the duty of Mr, 
Klingensmith, as executor, to take the personal prop- 
erty into his manual possession, for the purpose of 
its preservation, for the purpose of dcfiajing th3 
funeral expenses, for the purpose of paying the legal 
claims a)2:ainst the estate, for the purpose of distribu- 
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tion, be made to the person or persons legally entitled 
to the same, and for the additional purpose of ascer- 
taining its amount and value in order to pay the 
transfer tax, Mr. Klingensmith, by qualifying, 
assumed all these duties; having done so it needs no 
citation of law that the husband and all others, be 
they legatees, devisees, heirs-at-law, next of kin, 
creditors or otherwise, were prevented from adminis- 
tering until such letter® were revoked. 

I therefore find that, as the husband of the testa- 
trix, Michael Beck is entitled to the personal estate 
of the deceased, by virtue of his common law marital 
rights, and the same not being released or assigned 
by him he is entitled, upon the distribution of this 
estate, to the residuum after the payment of the debts 
of the deceased, the expenses of this accounting, and 
the commissions of this executor, and a decree to that 
effect can be entered. 

I also sustain the objections to the item of fl86 
for medical services, holding that it was the duty of 
the husband to pay for the same from his own estate, 
and that is not a legal charge against the estate of 
said deceased. 
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STRAUSS V. SCOTT. 

Supreme Court, Trial Term, New York County, 
March, 1899, 

§999. 

Breach of contract — Failure to show damages -^ Power to dismisB 
complaint after verdict. 

It seems the Court after verdict has power to entertain a motion 
to dismiss the complaint. 

In a suit for damages on breach of contract, if the plaintiff fails 
to prove damages, and the Court overrules a motion to set 
aside the verdict because contrary to the evidence and con- 
trary to law, it may reconsider and grant such motion. 

Where the Court in such a case has denied a motion to dismiss 
the complaint made at the close of the plaintiff's evidence, and 
at the close of the ease, the motion may be renewed after ver- 
dict and on reconsideration granted. 

{Decided, March 19, 1899.) 

Action was brought in the Supreme Court, New 
York County, on breach of contract for failure to 
deliver a quantity of wall-paper, guaranteed in writ- 
ing to be 700,000 rolls. Plaintiff had paid #100 on 
the contract, and was to pay |14,900 on delivery. 
The case was tried November 29, 1898. The plaintiff 
was the only witness as to value. He testified as to 
value of the 700,000 rolls, that about 400,000 was 
worth Ic. per roll, half the balance was worth 2c. per 
roll and the remainder 4c. per roll ; the store fixtures, 
1250, and the other articles |250, making a total of 
114,500, or less than the amount he had contracted 
to pay therefor. 

Plaintiff rested and defendant's counsel moved to 
dismiss the complaint on the ground that no damage 
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was proven and the further ground that no tender 
was proved. The motion was denied and exception 
taken. 

A defense tending to show that 700,000 was an 
error for 70,000 was ruled out, but defendants did 
testify that beside the total guaranteed in the con- 
tract, plaintiff was told how much of each particular 
kitid of paper there was, and that the respective speci- 
fied quantities of each specific kind was offered to 
plaintiff, making a total of only 70,000 rolls; and also 
regarding lack of tender. Some rebuttal on ques- 
tion of tender of price, etc, was offered and the case 
was closed. 

Defendant's counsel renewed his motion to dismiss 
the complaint, particularly on the ground that no 
damage was proved, which motion was denied and 
exception was taken. 

Defendant's counsel then requested the Court to 
charge: "That inasmuch as by plaintiff's figures 
the goods, if there, would only have been worth 
114,500, and he would have had to pay $14,900 to get 
them, the failure to get them was no damage to 
plaintiff." The Court refused so to charge and 
defendant excepted. 

The jury brought in a verdict for |200. Defend- 
ant's counsel moved to set aside the verdict and for 
a new trial on all the grounds set forth in § 999 of the 
Code. 

The Court adjourned the hearing of the motion till 
November 30, 1898, with stay meanwhile. On 
November 30, 1898, defendant's counsel appeared, 
presented a statement regarding the testimony of 
plaintiff, urging it proved he suffered no damage, 
and cited Greene v. White (37 N. Y., 407) to sustain 
his point. 
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Plaintiff's counsel requested the argument stand 
over. 

Defendant's counsel stated that he proposed to 
renew motion to dismiss the complaint, claiming that 
having presented what he considered a controlling 
authority (Greene v. White), which had not been 
cited when the motion was made during the trial, 
the Court was at liberty to rehear the motion to 
dismiss. 

The hearing of the matter was adjourned to Decem- 
ber 1, 1898, with stay. On December 1, 1898, counsel 
for the plaintiff made no opposition to the claim that 
the testimony showed there was no damage, but 
urged that the motion to set aside the verdict as 
against the weight of evidence could only be granted 
on payment of costs. 

The Court said: " I think I shall deny the motion 
to set aside the verdict as against the weight of evi- 
dence, but what have you to say to the motion to set 
it aside on the exceptions? Have you examined the 
case of Mixsell v. The N. Y., N. H. & H. R. R. (22 
Misc., 73), and Quilfoyle v. Seaman? " * 

The Court took the matter under advisement and 
briefs were submitted. Motion to dismiss granted. 

Myers, Ooldsmith & Brunner, for plaintiff. 

A. Q. N. Yermilyay for defendant. 

That the verdict should be set aside and the com- 
plaint dismissed seems plain. Plaintiff testified that 
he was well acquainted with the value of such goods 
as were in question, had long been engaged in deal- 
ing in them and that the value was an amount which 

* Decision by Dugro, J., at Trial Term. The case has been 
appealed and wiU be argued at May term, Appellate Division. 
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appears to be less than he had agreed to pay for 
them. Under Greene v. White (37 N. Y., 407) it was 
impossible, then, for him to be damaged by any fail- 
ure on the part of defendant to deliver the goods, 
and the complaint should be dismissed unless some 
controlling rule prevents the Court from now decid- 
ing that question on the merits. 

The jury, without any instructions, should have 
found for defendants, unless damage was estab- 
lished. The testimony on the part of plaintiff failed 
to establish any damage. The verdict rendered is, 
therefore, contrary to law and should be set aside. 
And as this is a matter of right, no terms can be 
imposed. Anderson v. Rome, W. & O. R. R. Co., 54 
K Y., 334. 

The only question left is, whether the Court, after 
verdict, has power to entertain a motion to dismiss. 

On this point see Mixsell r. N. Y., N. H. & H. R. R. 
(22 N. Y. Misc., 73); Caspers v. Dry Dock R. R. Co. (22 
App. Div., 156); Guilfoyle v. Seaman.* 

The verdict in the Mixsell case was a special one 
on a number of questions submitted to the jury, and 
the motion to dismiss or direct a verdict was sus- 
pended until verdict rendered. It might, therefore, 
be thought the case differs from this one, but it also 
appears that after the jury had rendered its verdict, 
the Court denied the suspended motions and directed 
judgment in accordance with the verdict. Then 
defendant's counsel made the usual motion under 
section 999, as did counsel in the case at bar. Argu- 
ment on that motion was adjourned as it was here. 
At the adjourned day, the motion to dismiss was 
renewed or consideration of it asked, as it was here, 

^See note, ante, p. 88. 
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and it was again considered, and the Court, finding 
that the facts proved did, under the law, contradict 
the specific finding of no contributory negligence, set 
aside the verdict in that particular and then, con- 
vinced that under the law the proofs established 
there was contributory negligence, concluded there 
should be an end of the litigation, and dismissed the 
complaint. The opinion declares that from time 
immemorial courts had power to set aside verdicts 
and render judgment, and no statute was required to 
establish that power. 

There is a slight distinction between that case and 
this, in that the decision finally rendered there was 
on a reconsideration of a motion which had been 
made before, but originally denied after the verdict 
was taken, as was that in Guilfoyle v. SesLV^m, while 
this might be considered a reconsideration of a 
motion made before and denied before the verdict 
was taken, and to that extent this case is without 
precedent 

But I submit that the distinction is really without 
a difference. The motion under section 999, in the 
Mixsell case and in this, occupied the same position 
in order of events, and it was on the hearing of that 
motion that the determination there noted was made. 

MacLean, J. — Motion to set aside the verdict 
herein, upon exceptions taken and because the ver- 
dict was contrary to the law, plaintiff failing to prove 
any damage (Greene v. White, 37 N. Y., 405), granted 
and the complaint dismissed. Mixsell v. New York, 
N. H. & Hart. R. R., 22 Misc., 73. 

Note. — On the above decision the following order was entered: 

This cause having come on to be heard before the Court and 

jury on the/ 29th day of November, 1898, and a verdict having 
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been rendered on that day in favor of the plalntiflC, and defend- 
ants having thereupon moved to set aside said verdict on the 
exceptions taken, and because it was contrary to law, plaintiflC 
failing to prove any damage, and to dismiss the complaint on 
the merits; 

Now, after hearing A. G. N. Vermilya, of counsel for defend- 
ant, in supi)ort of said motion, and Emanuel J. Myers, Esq., of 
counsel for plaintiff, in opposition thereto, the matter having 
been duly considered, said motion is granted, and 

It is hereby ordered. That the verdict herein rendered Novem- 
ber 29, 1898, in favor of plaintiff and against the defendants be, 
and the same hereby is, set aside on the exceptions taken, and 
because the same was contrary to law, and it appearing that the 
plaintiff's proofs show that he suffered no damage. 

It is further ordered, That the complaint herein be, and the 
same hereby is, dismissed on the merits, with costs to the defend- 
ants and an allowance of |100, and that judgment be entered 
accordingly. And 

It is further ordered, That the plaintiff have a stay of pro- 
ceedings until thirty days after notice of the entry of Judgment 
and sixty ^ys after notice of the entry of this order in which 
to make and serve a proposed case on appeal. 



KRAMER V. SCHATZKIN. 

Supreme Court, New York County, Appellate 
Term, February, 1899, 

§§ 1937, 1939. 

Joint deltor — Failure to summon — Subsequent action to determine 

liamity. 

Where a suit had been formerly brought in a District Court of 
the city of New York upon a Joint debt, only one of the Joint 
debtors being served and Judgment entered against the debtors 
as copartners and personally against the debtor who was 
served, the Statute of Limitations does not constitute a defense 
to the debtor not served, in a subsequent suit brought since the 
Consolidation Act in the Municipal Court of the city of New 
York, to determine his liability on the Judgment, unless the 
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statutory period had nm when the original action was 
commenced. 

Nor is it a defense to such action against the defendant formerly 
not served that an action had been brought upon the original 
Judgment upon the eve of its expiration solely against the 
defendant originally served and Judgment therein entered 
against the latter alone. 

U)€Cid€d February, 1899.) 

Appeal from a judgment in favor of the defendant, 
rendered in the Municipal Court of the city of New 
York, Borough of Manhattan, for the Fifth District. 
Further facts suflQciently appear in opinion. Judg- 
ment reversed and new trial ordered, 

Jacob Levy, for appellant. 

Morris HUlquitf for respondent 

Levbntritt, J. — This is an action brought to 
determine the defendant's liability on a certain 
judgment. 

In a suit brought in a District Court, in the city of 
New York, in the month of April, 1892, a summons 
was issued against the defendant and his then part- 
ner, Abram Schatzkin, to recover on a promissory 
note made in their firm name. This defendant was 
not served and did not appear. On the 3d day of 
May, 1892, judgment was recovered and entered 
against Abram Schatzkin and this defendant as 
copartners and against Abram Schatzkin personally. 

In April, 1898, on the eve of the expiration of that 
judgment, an action founded thereon was begun 
against Abram Schatzkin, as sole party defendant, 
and resulted, on the 21st day of April, 1898, in a 
second judgment against him. 

On the 5th day of May, 1898, the present action 
was instituted against Solomon Schatzkin, as sole 
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party defendant, who pleaded the Statute of Limi- 
tations to the original debt, and merger of the cause 
of action against him in the judgment of April 21, 
1898, entered against Abram Schatzkin alone. 

In the Court below both parties moved for judg- 
ment on the pleadings. The defendant prevailed 
and this appeal was taken. This was error, as 
neither plea can be sustained. 

This action was brought under section 1937 of the 
Code of Civil Procedure, and the available defenses 
to that action are set forth in section 1939 of that 
act. These sections were enacted, respectively, in 
substitution of sections 375 and 379 of the Code of 
Procedure. 

Section 375 reads: "When a judgment shall be 
recovered against one or more of several persons 
jointly indebted upon a contract ♦ • • those 
who were not originally summoned to answer the 
complaint may be summoned to show cause why 
they should not be bound by the judgment in the 
same manner as if they had been originally 
summoned." 

And section 379 of the old Code, limiting the de- 
fenses, reads: " Upon such summons, any party sum- 
moned may answer within the time specified therein, 
denying the judgment or setting up any defense 
thereto which may have arisen subsequently to such 
judgment; and, in addition thereto, if the party be 
proceeded against according to section 375, he may 
make any defense which he might have made to the 
action if the summons had been served on him at the 
time when the same was originally commenced, and 
such defense had been then interposed to such 
action." 

The latter section was construed to prohibit the 
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defense of the Statute of Limitations unless such 
defense existed at the time such original action was 
commenced. Maples i\ Mackey, 89 N. Y., 146; Gib- 
son V. Van Derzee, 47 How. Pr., 231; The Broadway 
Bank v. Luflf, 51 How. Pr., 479. 

In Maples v. Mackey, the Court said : " Section 379 
of the Code of Procedure ♦ • • authorized the 
defendant to deny the judgment, or set up any de- 
fense thereto which may have arisen subsequently, 
and in addition to make any defense which he might 
originally have made to the action. ♦ • • But 
the action having been commenced in due time, by 
service on his codefendant, he cannot sustain the 
defense of the Statute of Limitations. The statute 
places him, with regard to his defense, in as good a 
position as though judgment had not been entered, 
but in no better." 

In Gibson v. Van Derzee (supra), Van Brunt, J., 
construing the intention of the Legislature, says: " It 
seems to me that it was the evident intention to put 
the parties in precisely the same position that they 
would have occupied had the action been commenced 
as to one, and no judgment entered until the other 
had been served with process." 

In other words, if an original action had been 
brought in a court of record, prior to the present 
Code, against Abram and Solomon Schatzkin, and a 
subsequent proceeding, at the foot of the judgment 
therein, taken against Solomon Schatzkin under sec- 
tion 375 of the old Code, the latter could have 
pleaded the Statute of Limitations only if that de- 
fense was available to Abram Schatzkin, his joint 
debtor, when served. 

The Code of Civil Procedure has not enlarged the 
rights of an unserved joint debtor. 
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The effect of the substituted provision (§§ 1937, 
1939) was to abolish the special remedy at the foot 
of the original judgment by the summons to show 
cause, leaving as the only remedy the institution of 
a new action. 

Section 1937, which takes the place of former sec- 
tion 375, reads: 

"After the recovery of a judgment against joint 
debtors, * * * an action may be maintained by 
the judgment-creditor, against one or more of the 
defendants, who were not summoned in the original 
action, to procure a judgment, charging his or their 
property with the sum remaining unpaid upon the 
original judgment." 

Section 1939, which, like former section 379, re- 
lates to the defenses which may be interposed, reads: 

" The defendant's answer is restricted to defenses 
or counterclaims which he might have made in the 
original action if the summons therein had been 
served upon him when it was first served upon a de- 
fendant jointly indebted with him; objections to the 
judgment, and defenses or counterclaims which have 
arisen since it was rendered.^' 

The section last quoted does not permit any de- 
fenses other than those authorized by the old prac- 
tice. The answer, as heretofore, may be directed 
either against the original cause of action or against 
the judgment recovered thereon. If against the 
original cause of action, the defense pleaded must 
have existed when that action was instituted. If 
against the judgment, the plea must be either an 
objection to the judgment, a defense to the judgment 
or a counterclaim to the judgment. As to the objec- 
tions, they must go to the validity and binding effi- 
cacy of the judgment (Long v. Stafford, 103 N. Y., 
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274); as to the defenses, they include such as pay- 
ment, release and discharge in bankruptcy, and as 
to counterclaims, such as exist in favor of the defend- 
ant when served. 

The " defenses and counterclaims which have 
arisen since it was rendered," obviously mean de- 
fenses and counterclaims to the judgment which 
arose since the judgment was rendered. 

It follows, therefore, that the authorities referred 
to, construing section 379 of the Code of Procedure, 
apply with equal force to section 1939 of our present 
Code. The defense of the Statute of Limitations, 
then, could not be sustained unless the statutory 
period had run when the original action was 
commenced. 

It was commenced as against Solomon Schatzkin, 
as well as against Abram Schatzkin, when the latter 
was served in April, 1892, and at that time six years 
had not elapsed since the cause of action had 
accrued. 

While the quoted sections of the Code of Procedure 
were limited in their applications to courts of record 
and did not extend to the District Courts (Ticknor v. 
Kennedy, 4 Abb. N. S., 417; Johnson v. Smith, 14 
Abb., 421), the quoted sections of the Code of Civil 
Procedure have, by statutory enactment, been made 
applicable to the Municipal Court. Consolidation 
Act, § 1396; Charter, § 1369. 

We must hold, therefore, that the plaintifiFs 
cause of action was not barred by the Statute of 
Limitations. 

Nor is there substance to the defense of merger. 
The original judgment recovered on the joint obli- 
gation on the 3d day of May, 1892, was entered 
against both Abram and Solomon Schatzkin. By 
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entering it against both the plaintiff preserved his 
rights against both. Had he elected to sue or enter 
judgment against Abram alone, Solomon, in a subse- 
quent suit against him, could have pleaded that the 
entire cause of action was merged in that judgment. 
Candee v. Smith, 93 N. Y., 34; Heckeman v. Young, 
134 N. Y., 170j Rider Life Raft Co. v. Roach, 97 N. Y., 
378. 

Instead of relieving this defendant it charged him 
with an undetermined liability which this action is 
brought to define (Morey v. Tracy, 92 N. Y., 581). In 
view of the form of the original judgment, it cannot 
l)e said that the subsequent judgment against Abram 
alone, obtained solely for the purpose of preventing 
the extinguishment or impairment of his remedy 
against Abram, can be invoked to defeat his rights 
against this defendant. 

Our conclusion, then, is that it was error for the 
Justice to render judgment for the defendant. It 
must be reversed. 

Judgment reversed and new trial ordered, with 
costs to appellant to abide the event. 

All concur. 
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GILBERT, AS Receiver op the COMMERCIAL AL- 
LIANCE LIFE INSURANCE COMPANY, Re- 
spondent, V. ACKERMAN, Appellant, im- 
pleaded WITH OTHERS, 

Court of Appeals, April Term, 1899. 
§§ 376, €t seq.y 1394 

statute of Limitations — Existing ohU^ations — Allowance of reason- 
able time after act takes effect. 

A statute of limitations which does not allow a resonable time 
after the act takes effect for parties to commence suits upon 
existing obligations is unconstitutional, being violative of the 
constitutional provision that no person shall be deprived of 
property without due process of law. 

When such an act, by its terms, is to take effect at a time subse- 
quent to the time it becomes a law, the Intervening period is 
not to be counted in determining the reasonableness of the 
limitation. A statute begins to speak when it takes effect, and 
not before. 

Although a party is chargeable with knowledge of the passage 
of a statute which alters an existing law, whereby his claim 
may be affected, nevertheless, when the Legislature makes a 
new statute of limitations it should make some provision 
therein that, after the statute takes effect, parties whose rights 
of action are to be affected by the new law, shall have a rea- 
sonable period within which to prosecute their claims. 

{Decided May 2, 1899.) 

The facts are sufficiently stated in the opinion^. 
Order affirmed. 

Michael H, Cardozo, for appellant. 

Henry D. HotchkisSy for respondent 

Gray, J. — The plaintiff became the receiver of the 
Commercial Alliance Life Insurance Company, in 
proceedings instituted to dissolve the corporation 
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upon the ground of its insolvency. He commenced 
this action against the defendants to recover moneys 
alleged to have been misapplied or wasted by them 
while directors of the company. Among other de- 
fenses interposed by the answer of the defendant, 
who is appellant here, to the demand of the plaintiff, 
was this, viz. : That the cause of action did not accrue 
within three years before the commencement of the 
action. To that defense the plaintiff demurred, as 
being insufficient in law. At the Special Term the 
demurrer was overruled, but upon appeal to the Ap- 
pellate Division, in the First Department, that Court 
reversed the Special Term judgment and sustained 
the demurrer, giving leave to appeal to this Court 
and certifying this question: " Is the fourth separate 
defense contained in the defendant's answer herein 
insufficient in law upon the face thereof to constitute 
a defense? " 

When this action was commenced in 1898, section 
394 of the Code of Civil Procedure provided that an 
action against a director of a moneyed corporation, 
to enforce a liability created by the common law or 
by statute, must be brought within three years after 
the cause of action has accrued. It had been 
amended in 1897 so as to include the liability at 
common law (chap. 281, Laws of 1897); whereas, prior 
thereto, its reference was simply to an action "to 
enforce a liability created by law." That language 
was held to make it applicable to a liability created 
by statute law and to be, therefore, inapplicable to 
the common law liability arising from the relation of 
a director to his corporation (Brinckerhoff v. Bost- 
wick, 99 N. Y., 185). The amendment broadened the 
provisions of the section so as to embrace all causes 
of actions against directors. The present cause of 
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action is alleged to have accrued in May, 1893, and 
this plaintiff was appointed receiver in 1895. When 
he commenced this action in 1898, only about four 
years and ten months of the six years had expired, 
which had constituted, prior to the amendment of 
section 394, the limitation of time for its 
commencement 

The question is, was the amendment of the section 
in 1897 a valid exercise of legislative power as to the 
plaintiff and effectual to bar the remedy formerly 
available to him? The amendatory act of 1897 be- 
came a law on April sixteenth of that year; but, by 
its second section, it provided that it should take 
effect September 1, 1897, thus leaving an intervening 
period of time of four months and fourteen days be- 
tween its passage and its taking effect. It was held 
at the Appellate Division that the act was invalid, 
because no time whatever was given to the plaintiff 
after it went into effect within which to commence 
his action. No reservation was made by the terms 
of the act in favor of liabilities, which were in exist- 
ence at the time the act went into effect, nor was any 
time allowed within which to commence an action 
after the act became effectual. I can find no author- 
ity, and I am not referred to any, in this State upon 
the point which is thus raised, while outside of this 
State it may be said that a number of cases hold 
adversely to the view taken by the Appellate Divi- 
sion. Smith V. Morrison, 22 Pick., 430; Stine v. Ben- 
nett, 13 Minn., 153; Duncan v. Menard, 21 Minn., 714; 
Eaton V. Supervisors, 40 Wis., 668; Hedger v. Ren- 
naker, 3 Met. (Ky.), 255; Hart v. Bostwick, 14 Fla., 
180; Wrightman v. Boone Co., 82 Fed. Rep., 412 
(Montana). 

The doctrine of these cases would seem to be that 
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if an act aflfords a reasonable opportunity for parties 
to commence actions between the time of its passage 
and the time when, by its terms, it is to go into effect, 
the legislative power has been constitutionally exer- 
cised. The doctrine rests evidently upon the theory 
that, as the act has become the law of the State upon 
its passage, all persons are to be presumed to have 
notice of its provisions, and if the period of time in- 
tervening until it becomes effectual is not to be 
regarded as a saving period for the enforcement of 
existing causes of action, there is no reason in the 
provision for its taking effect at a future day. On 
the other hand, we have the opinion of Judge Cooley, 
in Price v. Hopkins (13 Mich., 318), in support of the 
proposition that the statute begins to speak the mo- 
ment it takes effect, and not before, and, therefore^ 
that the period of time intervening between its pass- 
age and its taking effect is not to be counted. In his 
work on Constitutional Limitations (*p. 366), that 
eminent jurist says that "it is essential that such 
statutes allow a reasonable time after they take 
effect for the commencement of suits upon existing 
causes of action." It is true that his opinion in Price 
V. Hopkins had some reference to the provisions of 
the State Constitution; but the decision was not en- 
tirely dependent upon that feature. He takes this 
position, that a statute has not, ex propria vigore, any 
force until it becomes the law of the land, and that ia 
when, by its terms, it takes effect, and as up to that 
moment the party is allowed by the existing law a 
period for the commencement of his action, if the 
instant that the new statute takes effect the period 
is cut off and the remedy forever barred, the act is 
unconstitutional. In his language, " whether passed 
at that moment or before '* (referring to the time of 
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taking effect), "we conceive to be immaterial and 
that the statute cannot be applied * ♦ * with- 
out violating a plain principle of constitutional law.'' 

I incline to the view that the position taken by the 
Appellate Division in this action is, on the whole, the 
preferable one. It establishes a simple and salutary 
rule in the enactment of statutes of limitation, which 
leaves no room for construction and doubt, and 
which harmonizes with the principle which recog- 
nizes a statute as speaking the moment it takes 
effect That a party is chargeable with knowledge 
of the passage of a statute, which alters an existing 
law, whereby his claim may be affected, is undoubt- 
edly true in law, but I do not consider that that is a 
sufficient or satisfactory answer to the proposition 
that when the Legislature makes a new Statute of 
Limitations it should make some provision therein 
that, after the statute takes effect, parties, whose 
ri gilts of action are to be affected by the new law, 
shall have a reasonable period within which to prose- 
cute their claims. It should not be left to supposi- 
tion and inference from the circumstances. 

There is no question as to the power of the Legisla- 
ture to pass, or to shorten, statutes of limitations. 
A party has no more a vested interest in the time for 
the commencement of an action than he has in the 
form of the action. The only restriction upon the 
Legislature, in th6 enactment of statutes of limita- 
tion, is that a reasonable time be allowed for suits 
upon causes of action theretofore existing (Rexford v. 
Knight, 11 N. Y., 308; People v. Turner, 117 id., 227). 
The question of reasonableness, naturally and pri- 
marily, is with the Legislature, and when the ques- 
tion is brought before the Court, the surrounding 
circumstances are regarded in determining whether 
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the Legislature, in prescribing a period of limitation, 
lias erred to the prejudice of substantial rights. The 
right possessed by a person of enforcing his claim 
against another is property, and if a statute of limita- 
tions, acting upon that right, deprives the claimant 
of a reasonable time within which suit may be 
brought, it violates the constitutional provision that 
no person shall be deprived of property without due 
process of law. 

The plaintiff in the present case, as receiver, is 
asserting a right of action which existed in the corpo- 
ration, viz. : To hold its directors, as its agents, to a 
liability to make good the damages caused to the cor- 
porate property by their wrongful acts. That was a 
liability existing at common law and the statute al- 
lowed to him the period of six years from the time 
it arose within which to prosecute it. When, sub- 
sequently, the Legislature curtailed his right to sue, 
by an amendment in 1897 of the general Statute of 
Limitations, which allowed no time in which he 
might bring the suit after the statute had come into 
operation, he had the right, in his representative ca- 
pacity, to assert its unconstitutionality as affecting 
the cause of action against the defaulting directors, 
which has vested in him as receiver. 

My conclusion is that the Appellate Division cor- 
rectly sustained the plaintiff's demurrer to this de- 
fense and that the question certified to us should be 
answered in the affirmative. 

The order should be affirmed^ with costs. 

All concur. 

Order affirmed* 
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PAINE LUMBER CO., Limited, v. GALBRAITH. 

SuPiiBMB Court, Appellate Division, Second De- 
partment, February Term, 1899. 

§ 421. 

Appearance — Mode of -- Extension of time to anstoer -^ Berviee of 
answer hy another attorney. 

A general appearance by an attorney can now be effected In no 
other way than as prescribed in section 421 of the Code. Fol- 
lowing Benedict v, Amoux, 38 N. Y. Snpp., 882; Wood v. 
Furtick, 17 Misc., 561. 

Where an attorney procures an extension of time in which the 
defendant may answer, and subscribes himself as the defend- 
ant's attorney, this is not such an appearance as preveuts the 
defendant from serving his answer by anoth^ attorney without 
substitution. 

{Decided February 7, 1899.) 

From an order granting defendant the motion that 
plaintiflPs attorney be directed to accept an answer, 
but requiring the defendant to pay costs and stipu- 
late to try on a specified date, defendant, Andrew 
Qalbraith, appeals. Modified. 

C. Arthur CoaUj for appellant. 

John J. MeKelvey^ for respondent 

Bartlett, J. — The answer which the appellant 
attempted to serve was signed by C. Arthur Coan, 
SLB defendant's attorney. The plaintiff's attorney 
declined to receive it, on the ground that this defend- 
ant had appeared by Charles S. Bloomfield as his 
attorney, and that Mr. Coan had not been substituted 
for Mr. Bloomfield. There is no contention that the 
appellant had ever appeared in the action in the man- 
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ner prescribed by section 421 of the Code of Civil 
Procedure. Mr. Bloomfleld, however, had obtained 
from the plaintiff's attorney four extensions of time 
for the defendant to answer. One of these stipula- 
tions expressed the extension to be upon condition 
that the rents of the mortgaged premises should be 
paid to the plaintiff's attorney, and it was signed^ 
not only by the attorney for the plaintiff, but by 
Charles S. Bloomfleld, defendant's attorney. The 
position of the respondent is that, by thus obtaining 
these extensions, the appellant appeared in the ac- 
tion by Mr. Bloomfleld as his attorney, and that, until 
another attorney was substituted, the appellant 
could not put in an answer signed by anyone else 
(Code Civ. Pro., § 520). The appellant, on the other 
hand, insists that all that was done by Mr. Bloom- 
field did not amount to an appearance, and that he 
was still at liberty to put in an answer, and thus 
appear in the action by any other attorney whom he 
saw flt to employ. If so, his answer should not have 
been returned, and the direction to the plaintiff's 
attorney to receive it should not have been made by 
the Special Term, conditional upon the payment of 
costs. 

It has been held at Special Term in New York 
county, that the action of attorneys in behalf of a 
defendant in obtaining an extension of time to an- 
swer, either by stipulation from the plaintiff's attor- 
ney or by an order from a Judge, does not constitute 
a general appearance by such attorney (Benedict v. 
Arnoux, 38 N. Y. Supp., 882). This decision is cited 
with approval by the New York Appellate Term in 
Wood V. Furtick (17 Misc. liop., 561), where it is said 
that the better opinion seems to be that a general 
appearance can now be effected in no other way than 
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as prescribed in section 421 of the Code. To the 
same effect is Valentine v. Depot (36 Hun, 201), where 
the General Term of this department held that a 
notice of motion, signed by an attorney of the Court, 
to have the complaint made more definite and cer- 
tain, did not constitute an appearance by the defend- 
ant corporation in whose behalf it was served, and 
that the plaintiff might, nevertheless, discontinue 
the suit without costs, the position of the defendant 
being that of a party who had not appeared. We 
think a correct construction of section 421 of the 
Code was adopted in the cases cited, and that it 
should be adhered to as establishing a definite rule 
of practice, the strict observance of which will do 
much to prevent vexatious misunderstandings be- 
tween attorneys. While the act of Mr. Bloomfield in 
subscribing himself as attorney for defendants may 
have suflSced to operate as a waiver by defendants of 
irregularities, or even as an affirmative submission 
to the jurisdiction of the Court, under the authority 
of Douglas r. Haberstro (8 Abb. N. C, 230), and like 
cases, it was not an appearance which prevented the 
service of an answer signed by another attorney 
without substitution. Since, therefore, the appel- 
lant had not appeared in the action until he served 
the answer signed by Mr. Coan, he was entitled 
to have that answer received as a matter of right, and 
the order below was erroneous in so far as it imposed 
any conditions upon him. 

Order modified so as to omit the requirement that 
the appellant shall pay $25 costs, and stipulate to 
try the case on a date specified, and, as thus modi- 
fled, affirmed, without costs of this appeal. 

All concur. 
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THOMPSON V. REMSEN BT AL., AS Exboutobs and 
Trustbes. 

Supreme Court, Spboiaij Term, May, 1899. 

§488, 

Demurrer — Failure of complaint to state cause of action -^ Action 
by cestui que trust — Demand of division and allotment of funds. 

Where a will directed the sale and division of real estate and the 
allotment of the proceeds thereof Into separate trust funds by 
the executors, Held, that a cestui que trust of one of such shares, 
the trustees of which were different persons from the executors, 
had no status to bring an action to compel the executors to 
complete the actual division and allotment of the real estate, 
unless her trustees had refused to take appropriate steps to 
such end. 

Accordingly held, that in an action brought by the cestui que trust 
to compel the completion of such division and allotment, a 
complaint did not allege that her trustees had refused to take 
proi)er steps to such end, or even that she had requested them 
to do so, and which did not allege facts from which it could 
be fairly inferred that it would be useless to make such a 
request of them (as might have been assumed to be the case, 
if, as to her share, the offices of executors and trustees were 
vested in the same persons), failed to set forth a cause of action 
and was demurrable on that ground. 

(Decided May 3, 1899.) 

The opinion sufficiently states the facts. De- 
murrer sustained, with leave to amend on payment 
of costs. 

John N. LeimSf for plaintiflf. 

John M. Pen^j for defendant-executors. 

Scott, J. — The defendants, Remsen and Manice, 
as executors of and trustees under the last will and 
testament of William Remsen, deceased, demur to 
the complaint for insuflftciency. 
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The complaint alleges the death of William Rem- 
sen, leaving him surviving five children, to wit: 
Robert George Remsen; the plaintiff, who is the wife 
of Joseph T. Thompson, a defendant; Charles Rem- 
sen, Elizabeth Remsen and Sarah Remsen Manice, 
the wife of the defendant, William Manice. That, at 
the time of his death, William Remsen stood seized 
of a large number of pieces of real estate in the city 
of New York. That he left a last will, which was 
duly admitted to probate, in and by which he ap- 
pointed the defendants, Charles Remsen, William 
Manice and Joseph T. Thompson, executors and trus- 
tees; that said Remsen and Manice duly qualified as 
executors thereof, but said Thompson never quali- 
fied as executor and has renounced his right to ad- 
minister upon the estate; that, with the consent and 
approval of this Court, Joseph T. Thompson has 
renounced as trustee of four of the five trusts created 
by the will, and Remsen and Manice have resigned 
as trustees of the other of said five trusts, and as to 
said last-mentioned trust, being the one created for 
the benefit of plaintiff, the United States Trust Com- 
pany has been appointed co-trustee with said Thomp- 
son. That by his said will the said William Rem- 
sen, after certain specific bequests of personal prop- 
erty, devised and bequeathed his residuary estate, 
real and personal, to his executors and the survivors 
and survivor of them, to and for certain uses and 
purposes, and — in the language of the will: 

" First. In trust, to divide the same into five equal 
parts or shares, and to allot to my children, Robert 
George Remsen, Charles Remsen, Jane, wife of 
Joseph T. Thompson; Elizabeth Remsen and Sarah, 
wife of William Manice, each one of said five parts 
or shares. 
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" Second. And as to each of said parts or shares 
to continue seized of the same for and during the life 
of the child to whom such part or share is allotted 
* * * and on the death of each of the children 
above named to convey, pay over and distribute the 
whole capital of the part or share of the child so 
dying, with all the accumulations thereof, to and 
among the lawful issue, if any, of such deceased 
child, and if such child leave no lawful issue them 
surviving, then to divide, distribute and pay over the 
said capital and accumulations, in equal proportions, 
to and among the children then living of any surviv- 
ing brothers and sisters * * * per capita and not 
per sfirpes.^^ 

That, in November, 1896, the defendants, Charles 
Remsen and William Manice, as executors, as afore- 
said, commenced an action against the plaintiff and 
other persons interested in the estate for an account- 
ing, and to obtain permission to resign as trustees 
of the fund allotted to the plaintiff, and for the ap- 
pointment of the United States Trust Company as 
oo-trustee of said fund with the defendant, Joseph T. 
Thomi)son. That an interlocutory decree was there- 
upon entered permitting the said Remsen and Man- 
ice to resign as trustees of the fifth part or share of 
said estate to be allotted to plaintiff, and appointing 
the United States Trust Company co-trustee with 
said Thompson of said part or share, and appointing 
a referee to take and state the accounts of said Rem- 
sen and Manice, as executors, as to the personal 
I)roperty which had come into their hands. 

That thereafter the said Remsen and Manice filed 
with said referee three several accounts respecting 
the said personal property, and the rents received by 
them from the real estate of which said William Rem- 
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sen died seized, and the proceeds of several small 
parcels of real estate which they had sold. That the 
referee took and stated said accounts, and in Septem- 
ber, 1898, a final decree was entered, settling and con- 
firming said accounts and dividing the personal es- 
tate, except certain securities set aside to meet a pos- 
sible liability of the estate, and the proceeds of the 
sale of said parcels of real estate which had been sold 
into five equal parts or shares, and allotting one of 
said parts or shares to each of the testator's five 
children, according to the provisions of the will. 
That pending the proceedings before the referee, 
Bobert George Kemsen, one of the testator's chil- 
dren, died intestate and unmarried, and the fact of 
his death was set forth in the final decree, and the 
executors were directed to divide the one-fifth part 
or share of said personal estate and proceeds of real 
estate sold, which was allotted to said Robert George 
Eemsen, into eight equal parts, and to deliver and 
convey one of said parts to each of the children of 
the surviving brother and sisters of said Robert 
George Remsen. 

That the defendants, Remsen and Manice, execu- 
tors as aforesaid, have never made any division and 
allotment of the real estate of which said William 
Remsen died seized, except the proceeds of the small 
portion sold by them, and still retain the same in 
their hands and under their management and con- 
trol. That it appears from the accounts of said 
executors that the net average annual income de- 
rived by the executors during the three years follow- 
ing the testator's death, from the real estate of which 
he died seized, was less than two and one-half per 
cent upon the value thereof; that, as the plaintiff 
believes, such is not an adequate income therefrom. 
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and if her share thereof were set oflf and allotted to 
her according to the directions of said will^ her annual 
income would be materially increased; that under 
the terms of said will she has an absolute right to 
have the one-fifth part of said real estate set off and 
allotted to her in severalty and formally transferred 
to her trustees, the defendants, Joseph T. Thompson 
and the United States Trust Company. That the 
plaintiff is advised and avers that immediately upon 
the death of Robert George Remsen, each of the chil- 
dren of his surviving brother and sisters became and 
was seized in fee of an undivided one-eighth of the 
undivided one-fifth part of said real estate, directed 
by said will to be allotted to said Robert George 
Remsen; that by reason of his death and the conse- 
quent vesting of the share which should have been 
allotted to him in said children, who are infants, it is 
doubtful whether said executors can now lawfully 
divide and allot said real estate; that it is claimed 
by certain of the parties interested in the estate that 
under the provisions of said will there has been an 
equitable conversion of said real estate into person- 
alty, which claim is disputed by others; that there i« 
a difference of opinion among said parties as to 
whether the said defendants, Thompson and the 
United States Trust Company, are seized of that un- 
divided one-fifth part of said real estate of which 
the plaintiff is life tenant, and the provisions of tes- 
tator's will respecting the disposition of his real es- 
tate are so indefinite and uncertain that a construc- 
tion thereof by this Court is necessary before the 
division and allotment of said real estate can safely 
be made. That the defendant, Charles Remsen, is a 
life tenant of one undivided fifth part of said real 
estate, and his three children have an estate in 
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remainder to such undivided one-fifth part, besides 
being each- the owner in fee of one undivided one- 
eighth of one other undivided one-fifth. That the 
wife of the defendant, William Manice, is the life 
tenant of one undivided one-fifth part of said real es- 
tate, and his two children have an estate in remain- 
der therein, besides being seized in fee each of one 
undivided one-eighth of another undivided one- 
fifth; that by reason of these facts the said Reni- 
sen and Manice are disqualified by reason of in- 
terest to make division and allotment of said real 
estate except under direction of the Ck)urt. The will 
of William Remsen is attached to the complaint as a 
part thereof, the names of all parties interested in 
the estate are given, and the usual averment is made 
that the real estate described embraces all the real 
estate owned in common by the persons named, and 
in which no other persons are interested. 

The complaint is certainly open to the charge of 
inartificiality. It is not made clear by it upon what 
precise theory the plaintiff has brought her action, 
nor to what precise relief she deems herself to be 
entitled. A complaint cannot, however, be held 
insufficient on demurrer merely because it lacks 
definiteness and precision, or because material facts 
are only argumentatively averred (Marie v. Garrison, 
83 N. Y., 14). Nor can a demurrer for insufficiency 
prevail because the plaintiff has asked for relief to 
which she is not entitled, if the complaint states facts 
entitling her to any relief at all (Wetmore v. Porter, 
92 N. Y., 76). There are allegations in the complaint 
w^hich would be appropriate in an action for parti- 
tion, but from the statement of the plaintiff's inter- 
est in the real estate, it is evident that she cannot 
maintain an action for that purpose. Under the 
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terms of the will she has no title whatever in the real 
estate, but is simply a cestui qtie trust as to an undi- 
vided one-fifth thereof. There are also in the com- 
plaint certain allegations which would be appropri- 
ate in an action for the construction of the will, but 
the plaintiff fails to show that any question has 
arisen so affecting her interests as to entitle her to 
maintain an action for this purpose. So far as she 
is concerned, any question affecting the construction 
of the will, in the particulars indicated by the com- 
plaint, is a purely abstract one, and the courts will 
not entertain an action to determine mere abstract 
questions (Horton v. Cantwell, 108 N. Y., 255). 
Whether or not the share of Robert Remsen is vested 
in his nephews and nieces; whether or not there has 
been an equitable conversion of the real estate; 
whether or not the plaintiff^s trustees are vested 
with an undivided one-fifth of the real estate, the 
plaintiflPs interest in the estate will remain precisely 
the same. In either or any case, she will be entitled 
to receive for her life the income from one-fifth of the 
estate, and nothing more. The plaintiff, however, 
insists that she is entitled to maintain this action 
in order to compel the executors to divide and allot 
the real estate. The direction contained in the will 
that the executors should divide and allot the estate 
did not, strictly speaking, create a trust, but con- 
ferred upon the executors a power to be exercised 
in good faith for the benefit of all those interested 
in the estate. That the donee of such a power can 
be compelled in a proper case at the suit of a proper 
party to execute the power cannot be doubted, and 
the only question here is whether the plaintiff has 
any interest in the estate which will entitle her to 
maintain a coercive action against the executors, and 
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if she has such an interest^ whether her complaint, 
all the allegations of fact being taken as true, makes* 
out a case for equitable relief. The scheme of the 
testator's will was extremely simple. After dividing 
the estate into five equal parts and allotting one 
part to each of the testator's children, the executors- 
were to stand seized as trustees of each of said parts 
or shares, and to continue seized of the same during 
the lifetime of the child to whom it was allotted,, 
receiving the income and paying it over to such child 
during his or her lifetime, and at his or her death 
conveying, paying over and distributing such share 
to the children of said deceased child, or his or her 
nephews and nieces, as the case might be. The will 
contains two powers of sale. The trustees of each of 
the several parts or shares are given a general power 
of sale in their discretion, and, by the seventh clause 
of the will, the executors, " for the more convenient 
discharge of the duties imposed upon them," are alsa 
given power to sell any part of the real estate. It 
seems to be quite clear that the testator's intention 
was that the estate should be divided in specie into 
five separate and distinct parts or shares; but as to- 
each one of them, the executors were to hold the 
whole title as trustees. Upon the resignation of 
Charles Ilemsen and William Manice, as trustees of 
the one-fifth to be set apart for the plaintiff, the de- 
fendant, Joseph T. Thompson, and the United States 
Trust Company became vested, if not with the title 
to the plaintiff's undivided share of the real estate, 
at least to all the powers, duties and obligations inci- 
dent to ownership thereof as trustees. Remsen and 
Manice, however, still remained executors, and, as 
such, charged with the duty of dividing the estate 
and allotting the several shares or parts thereof^ 
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Primarily, it is the duty of the plaintiflPs trus- 
tees to protect her interests and to compel the 
executors to actually divide and allot the real 
estate, if in their judgment such action is necessary 
for her full enjoyment of the provisions made for her 
by her father^s will. As was said by the Court of 
Appeals in Western Railroad Co. v. Nolan (48 N. Y., 
517): " The trustees are the parties in whom the fund 
is vested, and whose duty it is to maintain and de- 
fend it against wrongful attacks or injury tending 
to impair its safety or amount. The title to the fund 
being in them, neither the cestui que trust nor the 
beneficiaries can maintain an action in relation to it 
against third forties, except in case the trustees re- 
fuse to perform their duty in that respect.*' In 
Weetjen v. Vibbard (5 Hun, 265), which was a case 
where cestui que trust brought an action in their own 
names to enforce a trust, the General Term of this 
Court said: " For all the purposes of the case they 
(the cestiiis que trust) are represented by the trustee 
acting in their behalf, and when he is not impli- 
cated in the wrong intended to be redressed, he is 
the person who should take proceedings for its cor- 
rection, and until his refusal to do so is shown in the 
case, an action by the beneficiaries must be regarded 
as premature. They are permitted to maintain the 
action only when that may be the necessary way of 
protecting their interests, and no such necessity can 
exist when the conduct of one of the trustees is free 
from objection and he has not declined to prosecute 
in their behalf." Tested by the rule enunciated in 
the foregoing cases, which are amply supported by 
other authorities, the plaintiff fails to establish her 
right to maintain this action to compel the executors 
to exercise the trust power of division and allotment 
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imposed upon them by the will. It is not alleged 
that her trustees have refused to take appropriate 
action to compel the division or allotment, or even 
that she has requested them to do so, nor are any 
facts alleged from which it can be fairly inferred 
that it would be useless to make such a request of 
them, as might have been assumed to be the case if, 
as to her share, the offices of executor and trustees 
had remained vested in the same persons. Upon a 
careful analysis and scrutiny of the complaint, I am 
unable to see that it states any cause of action, and 
the demurrer must therefore be sustained, with costs, 
with leave to the plaintiff to amend on payment of 
costs. 



PEOPLE EX REL. BATCHELOR v. BACXDN, 
SuPKEME Court, Appellate Division, First Dh- 

PARTMENT, FEBRUARY TeRM, 1899. 

§§ 532, 2082. 

Mandamus — Demurrer — Pleading jndgmmik 

Under section 2082 of the CJode of Civil Procedure an alternatlTe 
writ of mandamus is now construed in the same manner as a 
complaint in an action. 

The ground of demurrer to an alternative writ must appear upon 
the face of the writ 

Under section 532 of CJode of OlvU Procedure In pleading a judg- 
ment, it must be stated that the judgment was " duly given or 
made," and it is not sufficient, in mandamus to compel a clerk 
to issue execution, to state that the judgment was recovered, 
and duly entered and docketed, since this may all be true 
though the judgment was not duly recovered. 

{Decided Febi^uary 10, 1899.) 

Mandamus by the people, on the relation of George 
Batchelor against Frank C. Bacon, clerk of the Mu- 
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nieipal Court of the city of New York, Borough of 
Manhattan, First District. From a judgment sus- 
taining a demurrer to the writ relator appeals. 
Judgment affirmed. 

Otto H. Drotgey for appellant. 

Russell L. Tarbow, for respondent. 

O'BuiEN, J. — It was sought by the writ to compel 
the clerk of the Municipal Court of the city of New 
York, First Judicial District, to issue an execution 
and deliver a transcript of judgment. The ground 
upon which the demurrer was sustained is that the 
. writ does not state facts sufficient to entitle the re- 
lator to the relief asked, or to any relief by way of 
mandamus. Although it is suggested on this ap- 
peal, as it was in the Court below, that the judgment 
referred to in the writ has been vacated by order of 
the Court, it is pointed out by the appellant that, 
whether or not this be so, the judgment was in full 
force at the time the writ was granted. This shows 
the liability to error which is always likely to result 
from a consideration of facts outside of the record. 
Here we have th(» writ and the demurrer thereto, and 
its sufficiency must be determined by resort alone to 
the language of the writ. It is therein stated that 
" On the 12th day of January, 1898, in an action 
brought in the District Court in the city of New 
York, for the First Judicial District, in which George 
Batchelor was plaintiff and Antonio Rasines w\as 
defendant, a judgment was recovered by said plaint- 
iff against said dc^fendant in said action for the sum 
of one hundred and seventy-seven and 16-100 dollars 
(1177.16), which judgment was duly entered and 
docketed in the clerk's office of said Court, and has 
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not been satisfied or released by the said plaintiff or 
his attorneys, and that no appeal has been taken 
from said judgment or notice of appeal been given 
as required by law.'' 

Then follows a statement of a demand by the re- 
lator for a transcript, and the issuance of an execu- 
tion by the clerk, and the latter's refusal. 

Under the Code (§ 2082) an alternative writ is now 
to be construed in the same manner as a complaint 
in an action, and the ground of demurrer should be 
apparent upon the face of the writ. The ground of 
demurrer assigned is that it is not stated that the 
judgment continues in existence or is in full force 
and effect, and in that connection the argument is 
that the allegation that the judgment " has not been 
satisfied or released by the plaintiff or his attorneys, 
and that no appeal has been taken from said judg- 
ment,'' falls far short of such a statement, because, 
while it may be literally true, it might be equally 
true that the judgment had been vacated by order 
of the Court. This contention was upheld by the 
learned Judge at Special Term, who, in his opinion, 
says: "By thus carefully rebutting these particular 
facts, he invites the inference that another fact may 
exist which would affect it, and which he has there- 
fore foreborne to mention, and which would destroy 
his right to relief. Judged by his own form of plead- 
ing, therefore, his writ is defective, and it does not 
seem necessary to force his adversary to set up as a 
defense the omitted fact, when, upon his own theory 
of pleading, he was bound to negative such fact with 
the other enumerated by him." 

The appellant insists that all these statements 
were unnecessary, and were properly matters of de- 
fense, and that, having alleged the recovery of judg- 
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ment, there was a presumption that it continued to 
exist. As pointed out below, while this is the rule 
ordinarily applicable to pleadings, cases are to be 
found on both sides of the question (People v. Fadner, 
10 Abb. N. C, 462; Wilkinson v. Dobbie, 12 Blatchf., 
298-301); but the appellant "has not been content 
to rely upon the legal presumption of the continu- 
ance of his judgment, but has deemed it incumbent 
upon him to negative facts which might affect his 
record.'^ 

Without, however, assenting to this view, we think 
there is another ground which is fatal to the writ. 
By section 532 of the Code it is provided: " In plead- 
ing a judgment or other determination of a Court or 
officer of special jurisdiction, it is not necessary to 
state the facts conferring jurisdiction, but the judg- 
ment or determination may be stated to have been 
duly given or made." 

This is a substantial re-enactment of section 161 
of the old Code, which was construed in the case of 
Hunt V. Dutcher (13 How. Pr., 539), wherein it was 
said : "A Justice^s Court is a Court of special or lim- 
ited jurisdiction. In pleading the judgment of such 
a Court, it is necessary at common law to show that 
the Court had jurisdiction of the subject-matter and 
of the person of the defendant. ♦ ♦ ♦ It may 
not be necessary, and probably is not, to use in the 
pleading the precise language of the statute, but 
words to the same effect and substance must be used. 
To say that a judgment is entered is merely to allege 
the single fact of the entry of the judgment, without 
including an averment that it was properly or law- 
, fully done. All this is embraced in the language of 
the Code that the judgment was duly given or made. 
The word ^ entered ' or * perfected ' may be equivalent 
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to the word * made ^ or * given,' but the word * duly ' 
is most essential. It can hardly be dispensed with, 
and satisfy the terms of the statute. I can imagine 
no single word that will supply its place." 

And in Brownell v. Town of Greenwich (114 N. Y., 
527), it is said: "'Duly,' in legal parlance, means 
according to law. It does not relate to form merely, 
but includes form and substance both." 

The statement here is that the judgment was re- 
covered. But there is nothing to show the nature of 
the action, or that the Court had jurisdiction of the 
subject-matter or of the person of the defendant; and, 
although there is the statement that the judgment 
was duly entered and docketed, this may be all true, 
and yet the judgment may never have been duly 
recovered, for it must be remembered that a judg- 
ment illegally obtained may thereafter be "duly 
entered or docketed." 

If the judgment had been sufficiently pleaded, we 
should have been inclined to think that, as a matter 
of strict pleading, it was not necessary for the re- 
lator to negative every defense that the defendant 
might set up. But we think that the failure prop- 
erly to allege the judgment by showing the jurisdic- 
tional facts, or that it was " duly given or made," 
was equally, as a matter of strict pleading, a fatal 
omission from the writ. Upon this ground, there- 
fore, the judgment appealed from should be affirmed, 
with costs. 

All concur, except Babrett, J., dissenting. 

Barbett, J. (dissenting). — This is not an action 
upon the judgment. If it were, as the Court which 
rendered it was of special jurisdiction, an averment 
either of the facts conferring jurisdiction, or that the 
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judgment was duly given, would undoubtedly have 
been requisite. It is simply a proceeding to compel 
the clerk of the Court that gave the judgment to per- 
form the ministerial act of issuing execution there- 
upon, as he is expressly commanded to do by statute. 
In my judgment, the alternative writ need not in 
such a proceeding set forth either the special facts 
which gave the inferior Court jurisdiction, or, as 
authorized by section 532 of the Code of Civil Pro- 
cedure, that the judgment was duly given. The in- 
ferior Court here assumed jurisdiction, took cogniz- 
ance of the action, and gave the relator judgment. 
It thus presumptively determined, in an action in 
which it had jurisdiction of the person of the plaint- 
ifif therein (King v. Poole, 36 Barb., 246), that it was 
authorized to grant the judgment that it gave (State 
r. Scott, 1 Bailey, 294; Clary v. Hoagland, 6 Cal., 
685). As to that plaintiff its decision was binding. 
The decision of any inferior Court in favor of its own 
jurisdiction is certainly binding prima facie upon the 
3Iagistrate who made it, as between himself and the 
person in whose favor it was given. If such a Court, 
after thus assuming and exercising jurisdiction, dis- 
covers its error in that respect, it must, when further 
moved by the suitor in whose favor it has determined 
otherwise, point out its error. That burden, at least, 
rests upon it. After determining that he has juris- 
diction, and acting upon that determination, the 
Magistrate cannot arbitrarily refuse to complete 
what he has begun, and, when brought into Court 
upon mandamus, say to the relator (for that, in ef- 
fect, is what he does say if he demurs to the alterna- 
tive writ): " Show me my authority for doing what I 
did." The relator may well answer: " I have shown 
it, prima facie, at least, as between you and me, when 
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I allege your own judicial action in my favor. If 
that action was without jurisdiction, make a return 
to that effect showing how, and the question you 
raise can then be determined upon my demurrer op 
traverse." 

Why is this not a reasonable view of where the 
burden properly rests? The contention that it rests 
upon the relator is based upon the notion that, be- 
cause he recites in his writ that the Court gave him 
judgment, that recital must be treated as " pleading 
a judgment of a Court of special jurisdiction," within 
the contemplation of section 532 of the Code. The 
respondent's mistake is just there. The judgment is 
not directly in issue. The importance of this con- 
sideration was adverted to in Jackson v. Jones (9 
Cow., 182). It was there held that, where title to 
land was obtained upon a sale under execution on a 
Justice's judgment, the transcript whereof had been 
filed in the county clerk's office, it was not necessary 
in ejectment to show the facts which gave the Justice 
jurisdiction. Upon this point, Sutherland, J., said: 
" The judgments themselves are not directly in issue. 
The defendant is a stranger to them. They are 
drawn in question collaterally. They are, as be- 
tween these parties, to be considered as judgments 
of the common pleas, and as valid and regular until 
impeached." This rule was reaffirmed in Jackson v. 
Tuttle (9 Cow., 233), and followed in Dickinson r. 
Smith (25 Barb., 105). In the latter case, Johnsou, 
P. J., said that the transcript was " prima facie evi- 
dence that such Justice had jurisdiction to render 
the judgment." This was because the statute itself 
gave the lien upon the filing of the transcript. The 
"transcript," said the Court, in Jackson v. Tuttio 
(supra), " it is conceded, is an authority to the clerk 
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to issue an execution. It must then be evidence of a 
judgment having been rendered, for nothing but a 
judgment can warrant an execution." It would 
seem that, if the burden in such a case is imposed 
upon the defendant to impeach the Justice's judg- 
ment, the same burden should, with greater reasoji, 
be imposed upon the Magistrate himself who gave 
the judgment, when that officer refuses to issue an 
execution thereon. Why, indeed, should not the or- 
dinary presumption of the regularity of official action 
be invoked in such a case against the officer himself? 
Not only is the judgment here not directly in issue, 
but it is not really the gravamen of the writ. The 
gravamen is the refusal to issue process thereon. 
The judgment is but the antecedent fact upon which 
the refusal operates. The principle would be the 
the same had the Magistrate set the case down for 
hearing, and, on the day fixed, refused the hearing; 
or had he tried the case, and then refused to decide 
it, or had he decided the case, and then refused to 
sign and enter the judgment. In an alternative writ 
of mandamus predicated upon any one of these illus- 
trative incidents, the antecedent fact would have to 
be recited to give point to the charge of refusal to 
act. But, surely, it would not be necessary to couple 
with each of such recitals the facts which gave the 
Jfar^istrate jurisdiction — in the first case, to set the 
action down for hearing; in the second, to proceed 
with the hearing had; in the third, to decide the case 
after the hearing had. Pushing the illustration a 
step further, we have the present case. Here the 
refusal to proceed was after all these points of judi- 
cial action had been passed, and the Court had actu- 
ally signed and entered the judgment. Why should 
it be necessary to couple jurisdictional facts with 
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this particular charge merely because a judgment 
was behind the refusal to act? If unnecessary in 
pleading refusal to acl^ anterior to the judgment, it 
would seem to be equally unnecessary with regard 
to subsequent nonaction. 

Now, if the relator is not bound, as against the in- 
ferior Court or the Justice thereof, in his alternativ^e 
writ, to allege the facts conferring jurisdiction, but 
may properly await an allegation of nonjurisdiction 
in the return, then, a fortiori, the like rule applies to 
the clerk of the same Court. The latter is not a mere 
ministerial officer, but the agent by whom the judg- 
ments of the Court are to be enforced (People r. Gale, 
13 How. Pr., 268). As was said by Mitchell, J., 
speaking for the Court of Appeals in this case: 

" It cannot be that the Judges themselves are lia- 
ble to this writ if they will not proceed and pro- 
nounce judgment, and that the officer who has no 
discretion to exercise, but is bound to issue the exe- 
cution founded on the judgment of the Court, can, in 
effect, make void the judgment by refusing to issue 
the execution founded on it, and that the judgment- 
creditor is to be left without any specific means to 
obtain the execution which the law entitles him to.'* 

See, to the same effect, Terhune v. Barealow (11 
N. J. Law, 38), and Laird v. Abrahams (15 N. J. Law, 
22.) 

In the present writ it is alleged that, in an action 
brought in the Court in which the relator was plaint- 
iff and one Rasines was defendant, a judgment was 
recovered by said plaintiff against said defendant in 
said action, for the sum of f 177.16, which judgment 
was duly entered and docketed in the clerk's office of 
said Court. Can it be that, when the clerk of that 
Court is applied to for an execution on that judg- 
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ment, he can say to the successful suitor: " You must 
first show that the Court of which I am the agent 
and part of the machinery had jurisdiction to grant 
you this judgment? '' This is precisely what he says 
when he demurs to the writ upon the ground that it 
neither states the facts conferring jurisdiction nor 
that the judgment was duly given or made. This 
position is surely untenable. As to the clerk, the 
judgment of his Court is presumptively valid, and his 
duty is either to issue the execution thereon or to 
show affirmatively that the judgment is invalid. 
The other points made by the respondent are, in my 
judgment, frivolous and unworthy of consideration. 
The interlocutory judgment should be reversed, 
and the demurrer overruled, with costs of the appeal 
and of the Court below, with leave to the respondent, 
upon payment of such costs, to withdraw his demur- 
rer, and make a proper return to the alternative writ. 



BENJAMIN V. VER NOOY. 

Supreme Court, Third Department, January 
Term, 1899. 

§§ 829, 1835, 1836, 3228. 

Deceased person — Transactions irUh — Competency of tcitnesses — 

Bills and notes — Surety's obU(;ation — Joint 

judfjment against — Costs. 

In an action against the administrator of a surety on a note. 
Held, the maker, who was not a party to the action, is not 
incomi>etent to testify that he informed the surety that the 
note liad been diverted from its original purpose, and that the 
surety assented, under Code Civil Procedure, section 829, pro- 
hibiting a witness interested in the result of a suit against an 
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administrator from testifying bb to transactiona witb the 

decedent 
Obligation ctf a surety on a note is to the payee, and not the 

maker, and is of no validity until after the note has been 

delivered. 
Judgment against a surety on a note is not binding on the maker, 

where he was not a party to the suit 
Under Code Civil Pi-ocedure, sections 1835, 1836, providing that 

costs shall not be awarded against an administrator, except 

where he unreasonably resists a claim or refuses to refer it, do 

not forbid the allowance of costs on appeal by an administrator, 

or motion for a new trial, but to refer solely to costs of trial 

preceding Judgment.* 
Wedded January 11, 1899.) 

This was an action against an administratrix, in 
wtiich the plaintiff recovered judgment. From the 
order awarding costs, the administratrix appeals. 
Order aflBirmed. 

Edwin Duffey, for appellants. 

Kellogg £ Van IloeseUy for respondent 

Landon, J. — This action is against the adminis- 
trators, with the will annexed, of Hiram Crandall, 
deceased, upon a promissory note, in these words: 

"f 4,000. 

" Jointly and severally, we promise to pay Nellie 
Petit or bearer, four thousand dollars, with use, one 
year from date, for value received. 
" Dated January 5, 1880. 

" LYMAN CALKINS. 

« CA-LVIN L. HATHAWAY. 

^ HIRAM CRANDALL, Surety.^' 

One of the defenses was that the note was signed 
and delivered to Lyman Calkins, the first signer of 

* Costs against executor or administrator. — See, post, Davis ». 
Gallagher, p. 149, and note, p. 152. 
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the note, by Crandall, as his accommodation surety, 
for the sole purpose of enabling Calkins to borrow 
money thereon of Nellie Petit, the payee named 
therein, and that Calkins diverted the note from that 
purpose by delivering it to the plaintiff in considera- 
tion of an antecedent debt. Upon a former trial, 
upon evidence that the surety signed the note for the 
sole purpose of enabling Calkins to obtain the money 
upon it from Nellie Petit, and, failing in this, Calkins 
delivered it to the plaintiff in part payment of an 
antecedent debt due from Calkins to him, without 
the consent of the surety, the plaintiff having knowl- 
edge of the facts, judgment was directed for the 
plaintiff, but was reversed upon appeal. 126 N. Y., 
60. 

Upon the trial the plaintiff called Calkins as a wit- 
ness in his behalf, and he testified that Crandall, 
when he signed the note, advised him, in case he 
could not get Nellie Petit to take the note, to apply to 
the plaintiff, and that after he had tried, but failed 
to get her to take the note, he procured the plaintiff 
to take it, and that he immediately told Crandall the 
facts in full about receiving part of the consideration 
in money, and the other part in the antecedent debt 
of about |2,000, due from him to the plaintiff, and 
Crandall said that it was all right. This testimony, 
which was apparently decisive of the case, was duly 
objected to, under section 829 of the Code. The ob- 
jection was overruled, upon the authority of Wil- 
cox V. Corwin (117 N. Y., 500). This case is to 
the effect that the payee of a note does not de- 
rive title " from, through or under " the maker, since 
in the hands of the maker his own promise is worth- 
less, and acquires life and value only by delivery to 
the payee, who thus acquires original, and not deriva- 
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tive, title to the note. Here the payee is Nellie Petit 
or bearer, and the plaintiff, upon delivery to him, 
became the original bearer or payee. The defend- 
ants adduced evidence tending to prove that Calkins 
paid Crandall forty dollars to sign the note as surety, 
and urged that that payment gave him a property 
interest in the note before its delivery to the payee. 
But the surety's promise, like the principal's, was 
worthless before the delivery of the note. The 
promise was to the promisee, and, until it reached 
his hands, there was none. In the case cited, it did 
not appear that the deceased maker, whose executors 
alone defended, was surety for the witness, the other 
maker of the note, and the Court held the latter in- 
competent to testify against the representative of 
the deceased joint maker, because it did not appear 
but that, as between themselves, each maker was 
liable, and therefore each owed to the other the duty 
of contribution, and hence the witness was interested 
to make the deceased equally liable with himself. 
The defendants contend that, although Calkins was 
not in like manner interested, he was interested, be- 
cause, if the plaintiff should fail to recover of these 
defendants, Calkins would be liable over to the 
plaintiff for all his costs and expenses in this action. 
Calkins is not a party to this action. The result 
would in no way affect his liability upon the note. 
He could be held liable only for the costs and ex- 
penses of the plaintiff in this action upon proof that 
he had practiced a fraud upon the plaintiff in induc- 
ing him to take the note, or had warranted his title 
thus to use it (White v. Madison, 26 N. Y., 117). Th^> 
judgment in this action would not be evidence 
against Calkins of either fraud or warranty, and, 
therefore, he had no disqualifying interest (Nearpass 
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V. Oilman, 104 N. Y., 506; 10 N. E., 894; Hobart v. 
Hobart, 62 N. Y., 80). Calkins could show in such 
action against him, as the defendants sought to show 
in this, that the plaintiff knew all the facts respect- 
ing the alleged diversion of the note. 

It is urged that the defendants, upon their pay- 
ment upon this note, could sue Calkins and use this 
judgment as evidence that they were compelled to do 
so, and, therefore. Calkins was disqualified. There 
is no evidence that the defendants called upoil Cal- 
kins to defend this action, or did anything tanta- 
mount to such notice, and therefore the judgment 
does not bind Calkins (Wallace t?. Straus, 113 N. Y., 
238; 21 N. E., 66). Moreover, the objection was not 
understood to rest upon the ground that Calkins was 
interested with the defendant, but against him. 
The test is whether he was a competent witness for 
the plaintiff, not whether if defendants had called 
him, the plaintiff might have had a valid objection. 

We have examined the other exceptions urged by 
the defendants. Some of them rest upon disputed 
questions of fact which the Court was not asked to 
submit to the jury. One relates to an abstract 
proposition of law, the applicability of which to the 
facts was not pointed out. The others are clearly 
untenable. The case was for the jury, was properly 
submitted to them, and the judgment should be 
affirmed. 

The Court, upon plaintiff's motion for costs, denied 
the costs of the two trials but granted the costs and 
disbursements upon two motions for a new trial, and 
of the appeal to the General Term, where the judg- 
ment upon the first trial was affirmed, with costs, and 
to the Court of Appeals, where the judgment of the 
General Term was reversed and a new trial granted. 
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with costs to abide the event. The defendants ap- 
peal from this order. The Special Term, in effect, 
held that the plaintiff was not entitled to the costs 
of the trials, but was as to the costs of the appeals. 
The Court of Appeals, having reversed the former 
judgment, with costs to abide the event, the costs of 
that appeal are, upon this trial, determined in plaint- 
iflPs favor (First Nat. Bank of Meadville v. Fourtli 
Nat. Bank of New York, 84 N. Y., 470), unless the 
statute (Code, §§ 1835, 1836) forbids. Having finally 
succeeded, the plaintiff may be awarded the eosts of 
the appeal to the General Term, and of the unsuc- 
cessful motions of the defendants at Special Term 
for a new trial (Donovan v. Vandemark, 22 Hun, 307; 
Carpenter v. Assurance Co., 25 Hun, 194), unless the 
same statute forbids. Section 3246 provides that, in 
an action against an executor or administrator as 
such, " costs must be awarded as in an action by or 
against a person prosecuting or defending in his own 
right, except as otherwise prescribed in sections 1835 
and 1836." The exemption from costs provided for 
by these sections is not absolute, but dependent upon 
tlie conditions therein expressed, to be determined 
by the Court, and is " where a judgment for a sum of 
money only is rendered against an executor or ad- 
ministrator in an action brought against him in his 
representative capacity." That this has sole refer- 
ence to the costs of the action up to the judgment is 
indicated by the provision (§ 1836) " that the Court 
may award costs against the executor or adminis- 
trator " as such or personally, " as the Court directs, 
having reference to the facts which appear upon the 
trial." The right to the costs of an appeal are not 
then considered or passed upon. Section 3238 pro- 
vides that, " upon an appeal from the final judgment 
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in an action ♦ ♦ ♦ specified in section 3228 of 
this act, the respondent is entitled to costs upon the 
afiirmance, and the appellant upon the reversal, of 
the judgment appealed from; except that where a 
new trial is directed, costs may be awarded to either 
party absolutely or to abide the event." This in- 
cludes "an action brought against an executor or 
administrator as such " (§ 2863, subd. 5). The judg- 
ment of the Court of Appeals reversing the judgment 
of the General Term, and, in effect, the order of the 
Special Term denying the first motion for a new 
trial, left the costs of those proceedings undeter- 
mined; and, therefore, an application to the Court 
after the verdict upon the last trial, to make the de- 
termination, was proper, since when, after successive 
defeats or a reversal which vacates all previous or- 
ders respecting costs, a party finally prevails, he has 
the right to apply to the Court for the proper order 
for costs in the proceedings by which he has been un- 
justly vexed (Helck v. Reinheimer, 14 N. Y. St. Rep., 
465; Brown v. Trust Co. [Sup.], 9 N. Y. Supp., 337). 
The Code, except in the excepted cases, exempts the 
executor from the costs of the action, upon judgment 
against him rendered upon the trial. After such 
judgment, if he appeal, he is the moving party; and 
if, upon final judgment, it appears that he has ap- 
pealed in vain, the costs of such appeal may be 
awarded against him, notwithstanding the exemp- 
tion accorded him in the first instance. This view 
was taken in Hun v, Connor (17 Abb. Pr., 466), and 
Judah V. Stagg (22 Wend., 641), and, we think, is still 
the law. 

• Judgment affirmed, with costs. Order affirmed, 
with ten dollars^ costs. 
All concur. 
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DEVLIN V. HINMAN. 

Supreme Court, Appellate Division, Second De- 
partment, April Term, 1899. 

§§ 779, 1200, 1240, 1241, subd. 4, 2266. 

Contempt — Failure to comply loith order of restitution — Final 

judgment. 

Id an action brought by plaintiff to establish title to a sum of 
money, it appeared that the same had been deposited in a btJik 
in defendant's name by virtue of an agreement between the 
parties, that plaintiff claimed it was held by defendant in trust 
for him, and that defendant refused to permit plaintiff to 
withdraw it from the banl^. The banlc being made a party, 
obtaIne<1 leave and paid the money in dispute into court to 
the credH of the action. Upon the trial defendant obtained 
Judgment in her favor under which the fund was paid over 
to her. Upon appeal such judgment was reversed and an order 
of restitution to the court's custody directed to issue. Defend- 
ant failed to comply, claiming that she was not then in posses- 
sion of the money or its equivalent in personal property. Held, 
that failure to obey the order of restitution constituted a civil 
contempt, and that the remedy for its enforcement might be 
by precept of commitment as for a contempt. Held, further, 
however, that an application to strike out the defendant's 
answer would be denied, and that the matter would be remitted 
to the Special Term for disposition, without prejudice to the 
right of defendant to make proof respecting her ability to 
comply with the order. 

Final judgment is one which concludes the action, all others 
are Interlocutory. Code Civ. Proc, § 1200. 

{Decided April, 1899.) 

Appeal from an order made at a Special Term of 
the Supreme Court, held in and for the county of 
Kings, which denied a motion to compel the defend- 
ant to deposit a certain sum of money with th^ 
treasurer of Kings county, restitution of which had 
been ordered by this Court, or, in default thereof, 
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to strike out the answer of the defendant. Order 
reversed. 

John McCrone, for appellant 
Edward M. (Irmd, for respondent 

Hatch, J. — By this application, the plaintiff seeks 
to punish the defendant as for a contempt in failing 
to pay over moneys to the treasurer of the county of 
Kings, directed to be paid by an order of restitution 
granted by this Court in reversing a judgment in the 
defendant's favor. The action was brought to re- 
cover- a sum of money which the plaintiff claimed 
was held by the defendant in trust for him. The 
money was deposited in the defendant's name by 
virtue of an agreement between the parties under 
which the plaintiff claimed the right to control and 
use the same. The defendant having refused to per- 
mit the plaintiff to withdraw the money from the 
bank, the action was brought by the plaintiff to es- 
tablish his title thereto. 

The depository of the moneys, having been made 
a party to the action, set up that it was a mere cus- 
todian of the funds, and asked to be permitted to 
deposit the same to the credit of the action, and to 
be discharged from further liability on account 
thereof. This order having been made, the moneys 
were so deposited, and thereupon became a fund in 
tlie hands of the Court to await final determination 
of the action. 

Upon the trial of the action the defendant obtained 
judgment in her favor, and thereupon served upon 
the depository a copy of the judgment entered, and 
demanded of it the funds in its hands, and the same 
were thennipon delivered to the defendant. Upon 
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appeal such judgment was reversed, and an order of 
restitution directed to issue. Upon the entry and 
service of a copy of this order upon the defendant, 
she failed to comply therewith, claiming that she was 
not then in possession of the money or its equivalent 
in personal property. Thereupon, this motion was 
made to punish the party as and for a contempt for 
failure to obey the order of restitution, and, by way 
of penalty, the Court was asked to strike out the de- 
fendant's answer. It may be assumed that the CJourt 
has the power to fix such penalty as punishment for 
such disobedience, if the failure to obey the order 
constitutes a contempt. Walker v. Walker, 82 N. Y., 
260; Hovey v. Elliott, 145 N. Y., 126. 

The question, however, presented by this appeal, 
lies back of the penalty which may be inflicted for a 
contempt, and such question is, does the failure to 
obey the order directing restitution constitute the 
same as a contempt of court, and does the party be- 
come entitled to such remedy? If the order of resti- 
tution is to be treated as a final judgment, then it is 
quite clear that the plaintiff's remedy is by execution, 
and proceedings to punish as and for a contempt will 
not lie (Myers v. Becker, 29 Hun, 567; affirmed on ap- 
peal, 95 N. Y., 486; Gerry v. Gerry, 63 N. Y., 252; Mat- 
ter of Hess, 48 Hun, 586). But it is evident that it is 
in no sense to be regarded as a final judgment; it 
does not assume to determine the rights of the par- 
ties in the action, and, so far as restitution is di- 
rected, it is a mere interlocutory order, having for its 
object the preservation of the fund, so that when the 
rights of the parties are finally determined by an end 
of the litigation, the subject-matter thereof may re- 
main intact, to be warded to the successful party. 
Final judgment concludes the action; all others are 
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interlocutory (Code Oiv. Pro., § 1200; Bouvier^s Law 
Diction'y, p. 828). It is therefore evident that the 
rule of these cases does not apply to this order, and 
it seems to be assumed that disobedience of such an 
order may be punished as and for a contempt, unless 
by some provision of law execution is expressly 
authorized. Myers v. Becker, 95 N. Y., 486. 

It is claimed by the defendant in the present case 
that if this order partakes of the character of a final 
judgment, then it is to be enforced by execution, as 
provided by section 1240 of the Code of Civil Pro- 
cedure, and, if it be treated as an order, then it falls 
within the provisions of section 779 of the Code, 
which also provides a remedy for its enforcement by 
execution, and that in no view can it be said to fall 
within the provisions of section 1241 of the Code, for 
the reason that the money was originally received by 
the defendant by virtue of an express contract, and 
that by virtue of subdivision 4 of the last section, 
proceedings for contempt may not be taken in such 
a case. 

We think there were several answers to these re- 
spective claims. Disposing of them in the inverse or- 
der of their statement, we find the first answer to be 
that the defendant did not obtain this money, and 
does not now hold it, by virtue of the provisions of 
the contract between herself and the plaintiff, for the 
reason that her present custody of the money is by 
virtue of the judgment obtained in her favor, which 
apparently established her right to the money. The 
money had ceased to be held either by the plaint- 
iff or by the depository as her agent when the same 
was paid into Court by virtue of the order which 
authorized the depository so to do. It then became 
a fund in the hands of the Court, to be held by it for 
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the purpose of delivery to the party who should 
finally establish right thereto. Consequently, 
neither party could then obtain possession of this 
money by virtue of any contract relation, but could 
only receive it by virtue of an order of the Court. 
So that the defendant is in possession of this money 
at the present time solely by virtue of the authority 
derived from the judgment, and consequently, at the 
time when she received it, it was not by virtue of a 
contract, express or implied, or as damages for the 
non-performance of a contract. Therefore, the case 
is not one within the exceptions of this subdivision 
of the Code. 

When the Court took possession of this fund it did 
so for the sole purpose of having the subject of the 
action under its control for delivery upon the final 
determination of the rights of the parties. That 
time has not yet arrived, and the defendant having 
received from the Court the funds in its custody, and 
being now without right or authority to hold them 
by virtue of any order of the Court, her possession 
becomes the possession of the Court, and she be* 
comes, in respect of such fund, subject to any legal 
order which the Court may make with respect to its 
disposition. This is the sole authority under which 
she holds, consequently, it is clear that she cannot 
resist the order of the Court directing her to pay the 
money into its custody based upon any right under 
which she originally received such money. 

We come, therefore, to the question, is an execu- 
tion authorized by virtue of the provisions of section 
779? It reads: "Where costs of a motion, or any 
other sum of money, directed by an order to be paid, 
are not paid within the time fixed for that purpose 
by the order ♦ • ♦ an execution against per- 
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sonal property only of the party required to pay them 
may be issued by any party or person to whom the 
said costs or sum of money is made payable by said 
order." The further provision of this section is: 
'^ But nothing herein contained shall be so construed 
as to relieve a party or person from punishment as 
for contempt of court for disobedience to an order in 
any case when the remedy of enforcement by such 
proceedings now exist." It is noticeable that the 
provisions of this section relate to the payment of 
money to a party or other person to whom the order 
requires it to be paid. This order of restitution does 
not direct the payment of the money to any person 
or party; true, it directs the payment to the county 
treasurer of Kings county; but such oflSicer is neither 
a party nor a person within the meaning of this sec- 
tion of the Code; for the purpose of this order such 
oflScer is the Court, for when the money is paid to 
him it is within the custody of the Court, conse- 
quently such provision of the Code does not embrace 
such custodian within its terms; neither does it as- 
sume to affect or change any remedy which existed 
at the time of its passage, if such remedy were by 
proceedings for qpntempt. It is said that the lan- 
guage " or any other sum of money " is in terms suf- 
ficiently broad to embrace the money directed to be 
paid by the order of restitution, and that such con- 
tention finds further force by reason of the fact that 
this language was added long subsequent to the 
adoption of the original section. The amendment 
wliich inserted these words was adopted in 1884, but 
tlieir significance and effect had been more or less 
well settled prior to that time. Under the former 
chancery practice, the remedy authorized for the pay- 
ment of costs or for any sum of money was by precept 
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commitment (2 Barb. Chan. Pr., 271-273; 1 BurrilPs 
Pr., 292). The provisions of the Kevised Statutes 
from which the practice which now finds place in the 
Code was taken^ authorized proceedings by contempt 
for the enforcement of such an order (2 Rev. Stat., 
title 3, subds. 3 and 4:, p. 441). Subdivision 3 reads: 
*' Parties to suits^ ♦ ♦ • ^j^^ ^i other persons 
for nonpayment of any sum of money ordered by such 
Court to be paid, in cases where by law execution 
cannot be awarded for the collection of such sum;" 
a Court of record shall have power to punish by pre- 
cept (§ 1), and by section 4 is authorized a precept 
committing the person disobeying such order to 
prison as and for a contempt It is therefore evi- 
dent that section 779 did not in essential respects 
change the law authorizing the use of such remedies 
as had existed prior thereto, and this appears for two 
reasons: First, the language is in substance the same 
as was contained in the Revised Statutes; and, sec- 
ond, by express provision the remedies existing prior 
thereto were expressly excepted in their operation in 
a proper case. In Brockway v. Copp (2 Paige, 578), 
the Court held that under an interlocutory decree 
and the former chancery practice, authority existed 
to punish as for a contempt, and, under the provi- 
sions of the Revised Statutes, to which reference has 
been made, if the right to issue an execution existed, 
the party was not thereby deprived of the right to 
proceed as for a contempt, that the remedies existed, 
and the use of either was at the option of the parties 
entitled to the remedy. In Strobridge v. Strobridge 
(21 II un, 288) it was held that the term " execution '' 
as used in this section of the Code is so used in a 
technical sense, and refers to the process provided 
by law for enforcing a final judgment as distin- 
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guished from an order, and that the practice in re- 
gard to the enforcement of such order is regulated 
by proceedings as for a contempt (p. 290). This case 
is quoted with approval in Myers v. Becker (supra), 
and all of the cases seem to recognize that such a 
case falls within the provisions of section 2266 of the 
Code of Civil Procedure, which constitute disobedi- 
ence of such an order a contempt. 

From what has preceded, it would seem to follow 
that section 779 of the Code does not furnish, in any 
event, the exclusive remedy for the enforcement of 
such order as we are now considering; nor is there 
anything found in the Ljvws of 1831 abolishing im- 
prisonment for debt, and the subsequent amend- 
ments thereto, which in any wise militates against 
the continued existence of the power to punish as for 
a civil contempt for failure to obey the lawful man- 
dates of the Court, except so far as the remedy is made 
exclusive by execution, which, as we have seen, does 
not apply to this case. Such practice was expressly 
continued by virtue of chapter 128, Laws of 1832, 
and the substance of these laws has been made a part 
of the present Code in varying form (Dustnberry t?. 
Woodward, 1 Abb. Pr., 443; Hall v. Emmons, 2 Abb. 
N. S., 435). It is quite possible that a remedy exists 
to enforce the interlocutory judgment by process of 
execution or by action, but these remedies are not 
exclusive, they are additional to the common law 
remedies which have been preserved by our present 
system of practice, and do not destroy the remedy by 
precept commitment or the infliction of other proper 
penalties for failure to obey* such mandate as has 
been issued in this case. Haebler r. Myers, 132 N. Y., 
3(53; Cunningham v. Hatch, 3 Misc., 101; Kieley t\ 
Cent. Complete Com. Mfg. Co., 13 Misc., 85. 
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But aside from these considerations, we are of 
opinion that the ease also falls within subdivision 4 
of section 1241 of the Code of Civil Procedure. While 
in a sense, as we have seen, the order of restitution 
is not a judgment, yet the judgment rendered by the 
Court was of reversal, and upon such determination 
the party becomes entitled to enter a judgment and 
make, as a part thereof, the order directing restitu- 
tion of the money. Such judgment is not final, be- 
cause it does not determine the rights of the parties. 
It is interlocutory, and is within the meaning, as we 
think, of the judgments mentioned in this section of 
the Code (Marvin v. B. t M. Co., 56 N. Y., 671). It 
appears from Mr. Throops's note to this section that 
the decision in Gray v. Cook (24 How. Pr., 432) had so 
far raised a doubt as to the existence of any remedy 
to punish by contempt for refusal to comply with 
judgments and decrees in equity actions, that the 
two section (1240 and 1241) became necessary to set- 
tle the practice in that regard. It may be observed 
that more clearness in expression as to the meaning 
of these two sections might have been secured, but 
the purpose is still clear enough to admit of the ap- 
plication and enforcement of the remedies for which 
the sections provide. In the Gray case, while in 
form the direction to pay over the money was by 
order, yet it was treated by the Court as a final judg- 
ment, and one therefore to be enforced by execution. 
In the present case, while the determination of tlio 
Court upon appeal resulted in a judgment, yet, as wo 
have seen, it was not final, but was yet a judgment 
within the meaning of this section of the Code. Tho 
money directed to be paid over not being held or hav- 
ing arisen under the excei)tions contained therein, 
we think it falls within in its provisions and author- 
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izes the remedy by contempt. Nothing in O^Gara r. 
Kearney (77 N. Y., 423) conflicts with this view. In 
that case the order of restitution was held to be in 
effect a judgment for a sum of money; and, inasmuch 
as it directed payment to the party in the action, it 
was held that the proper remedy for enforcement 
was by execution. In the present case, the money 
is not directed to be paid to any party, but is directed 
to be paid into the custody of the Court, and there- 
fore falls within the exception noted in that case. 
Judge Dan forth there said: " By section 1240 a judg- 
ment may be enforced by execution; (1) ^ Where it is 
for a sum of money in favor of either party, or di- 
rects the payment of a sum of money;' and section 
1241 indicates certain cases where a judgment not 
obeyed by the party may be enforced by punishing 
him for contempt, viz. : (1) When it is final, and can- 
not be enforced by execution as prescribed in section 
1240. (2) When the judgment requires the payment 
of money into Court or to an officer of the Court." 

Our conclusion, therefore, is that disobedience of 
this order constitutes a civil contempt, and that the 
remedy for its enforcement may be by precept of 
commitment as for a contempt 

It does not necessarily follow, however, from this 
conclusion, that the defendant's answer should be 
stricken from the record. What disposition she has 
made of this fund does not clearly appear from the 
opposing affidavits, nor does it clearly appear that 
she is unable to comply with the order. The order 
of restitution does not direct the disposition of spe- 
cific property; the specific thing is not what is 
sought after, but its equivalent is the purpose of the 
order. The Court undoubtedly has the power, in a 
proper case, to relieve from the order where there 
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is inability to make compliance. Code Civ. Pro., § 
328S; Cochran v. Ingersoll, 13 Hun, 368; Wheelock v. 
Noonan, 55 N. Y. Superior Ct., J. & S., 302. 

It foUowB that the order should be reversed and 
the case remitted to the Special Term for disposition, 
without prejudice to the right of the defendant to 
make proof respecting her ability to comply with the 
order. 

All concur. 



SCHOENEMAN v. CHAMBERLIN. 

SuPBBME Court, Appellate Division, Fourth De- 
partment, January Term, 1899. 

§1695. 

Replevin — Sale on credit — False representations as to financial 

condition, 

m 

Where goods are sold on credit, false representations by the 
purchaser as to his financial condition are not ground of 
replevin unless the representations were relied upon. Follow- 
ing Brockett v. Griswold, 112 N, Y., 454; Mucliles v. Hentz, 18 
App. Dlv., 165. 

In replevin by sellers against a buyer's assignee, on the ground 
that the goods were obtained on credit by fraudulent misrep- 
resentations as to the financial condition of buyer, it is rever- 
sible error for the court, in declining to charge that there was 
no evidence that plaintiff did not rely on the misrepresentations, 
to state that evidence of an inspection of the stock, made by 
one of the sellers after the assignment, went to show that he 
did not rely on the misrepresentations made. 

ifiecided January 18, 1899.) 

Action of replevin. Appeal from trial term, Cat- 
taraugus county. From a judgment for defendant 
and from an order denying a new trial, plaintiff 
appeals. Reversed. 
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Allen J. Hastings^ for appellants. 
M. B. Jewelly for respondent. 

Adams, J. — The defendant is the general assignee 
of the firm of Baxter & McLowry, which firm, prior 
to December, 1895, was engaged in the retail clothing 
business at the city of Olean, in this State. The 
plaintiffs, at the time hereinafter mentioned, were 
manufacturers of clothing at the city of Philadel- 
phia, and on the 5th day of October, 1895, they 
shipped to the defendant's assignors, pursuant to an 
order received from them, a quantity of goods, 
amounting in value to the sum of f 2,478. These 
goods were sold upon credit, and, as it claimed, upon 
the faith of certain written representations and state- 
ments made by the purchasers respecting their finan- 
cial responsibility and standing. This action, which 
is replevin, is brought upon the theory that these 
statements were absolutely false, and that tTley were 
made with intent to defraud the plaintiffs, all of 
which is denied by the defendant and his assignors, 
and the issue thus presented was sharply contested 
upon the trial. 

It is conceded that the written statement furnished 
to the plaintiffs was defective, in that it represented 
that certain real estate owned by one of the partners, 
and which was valued at ?5,000, was incumbered 
only to the extent of $2,500, whereas, in fact, there 
was another mortgage of $1,400 thereon, of which 
no mention whatever was made; and there is much in 
the case which tends strongly to sustain the plaint* 
iffs' claim that the representations were false in 
other material respects than the one just mentioned. 
This contention, however, was not only controverted 
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upon the trial, but it was insisted that, even if it were 
well founded, the plaintififs sold the goods without 
relying upon the truth of the representations made 
to them; and much stress was apparently laid by the 
learned trial Justice upon this feature of the case, 
for, in the course of his charge to the jury, he re- 
peatedly stated to them that it mattered not how 
false and fraudulent the representations were, the 
plaintiffs could not maintain their action unless they 
parted with their goods in reliance thereon. This, 
doubtless, was a correct statement of the law ap- 
plicable to cases of this character (Brackett v. Gris- 
wold, 112 N. Y., 454; Unckles r. Hentz, 19 App. Div., 
165), but at the conclusion of the charge the plaint- 
iffs' counsel requested the Court to instruct the jury 
that there was no evidence in the case tending iio 
show that the plaintiffs did not rely upon the repre- 
sentations made to them, and that all the evidence 
bearing upon that question had the opposite ten- 
dency. In response to this request, the learned 
Court said: " I decline to so charge, because Salsburg 
(one of the plaintiffs) did testify that he was in the 
store upon two occasions, inspected the goods, and 
went about with a man, and that he could tell in 
half an hour^s inspection how many goods there were 
there.^' Upon a careful examination of the evidence 
contained in the record, we are unable to find any- 
thing which will justify this statement of the learned 
trial Justice. The plaintiff, Salsburg, was a witness 
in his own behalf, it is true, but he did not testify 
that he ever inspected or made any examination 
whatever of the stock of goods belonging to the de- 
fendant's assignors until some time after the execu- 
tion of the assignment, which was on the 26th of 
December, 1895, when, as he says, he was in the store 
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and assisted in taking an inventory, and this, doubt- 
less^ is what the learned trial Justice had in mind 
when he made the statement to which exception is 
taken. 

It is hardly necessary to suggest that any informa- 
tion the witness may have obtained, as regards the 
value of the assignors' stock of goods, in consequence 
of an examination and inspection made by him in 
January, 1896, could, by no possibility, have had 
any bearing upon the question of whether or not he 
placed any reliance upon statements made to him 
or his firm in the fore part of October, 1895; and it 
would seem equally clear that this misdirection must 
have influenced the jury in a manner very prejudi- 
cial to the plaintiffs' interest, for it permitted, if it 
did not in effect instruct, them to consider evidence 
which, in this particular connection, they had no 
right to consider. We are of the opinion, therefore, 
that the exception which the plaintiffs' counsel took 
to the language which we have quoted presents error 
which requires a reversal of the judgment and order 
appealed from, and this conclusion is materially 
strengthened by the fact that the plaintiff, Salsburg, 
testified, without qualification, that his firm did ship 
the goods in question upon the faith of the repre- 
sentations made by the defendant's assignors, while 
the evidence relied upon to contradict this declara- 
tion is barely sufficient to raise an issue. 

Judgment and order reversed and a new trial or- 
dered, with costs to the appellants to abide the event. 

All concur. 
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BUMP V. NEW YORK, N. H. & H. R. 00. 

Supreme Court, Appellate Division, Second De- 
partment, January Term, 1899. 

§ 1780. 

Foreign corporation — Tori in another State — Jurisdiction where 
plaintiff resides in this State. 

Plaintiff sued a foreign corporation for the wrongful killing of 
her husband In Connecticut. Evidence showed that the plaint- 
iff resided in Connecticut at the time of the wrongful act and 
subsequently and before suit removed to Kings county and 
accepted employment in New York county with the intention 
of making Kings county her home. Heldj sufficient to show 
that she was a resident of New York, within the provisions of 
Code Civil Procedure, section 1780, authorizing such suit to be 
maintained by a resident of the State. 

In an action for the wrongful killing of deceased at a crossing, 
an insti-uctlon that, if defendant's engineer saw deceased in 
danger of being struck if the speed of his engine was not 
checked, it was his duty to use reasonable and proper efforts 
to stop the train, merely imposed the duty on the engineer to 
use reasonable efforts to prevent a collision when he saw that 
decedent's life was in danger, and was not therefore erroneous. 

(Decided February 7, 1899.) 

Isabelle G. Bump, as administratrix of the estate 
of Allen Bump, deceased, against the New York, New 
Haven and Hartford Railroad Company, recovered 
a judgment for the wrongful killing of decedent. 
Defendants appeal from an order denying a newtriaL 
Judgment affirmed. 

Henry W. Taft, for appellant 

John W. Gardner^ for respondent 

Bartlett, J. — This is an action to recover dam- 
ages for the negligent killing of the plaintiflPs hus- 
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band in Connecticut. The defendant is organized 
under the laws of that State, and asserts that it is a 
foreign corporation, which can be sued here only in 
the cases provided for in section 1780 of the Code of ^ 
Civil Procedure. Whether it is a foreign corpora- 
tion, within the meaning of that section, has been 
doubted (Phelps v. Railroad Co., 17 App. Div., 397; 
45 N. Y. Supp., 178); but, assuming that it is, the 
plaintiff could not maintain th^ suit in this jurisdic- 
tion without being a resident of the State of New 
York. She formerly lived in Connecticut, and 
moved to this State in January, 1898, only a few 
days before the commencement of the action. At 
the time of the trial, she dwelt in the Borough of 
Brooklyn, and worked for a corporation in the 
Borough of Manhattan. She testified that she re- 
moved from Connecticut to Brooklyn, because she 
thought perhaps she might be able to earn a better 
living here, and also partly for the purpose of begin- 
ning this suit. As to her intention in respect to her 
residence, she said: 

" I do not intend to go back to Connecticut when 
this suit is completed, unless I have a better position 
offered me. I think that I shall stay in Brooklyn af- 
ter this suit is finished. I have not made up my mind 
quite about that. I have a very good position and I 
think that I shall probably stay here. I haven^t 
formed a definite intention in relation to my future 
residence. In January I came here with the inten- 
tion of staying here; living here.'' 

The testimony of the plaintiff herself was the only 
evidence on the subject of her residence. At the 
close of the case, one of the grounds stated for the 
defendant's motion to dismiss was that it did not 
appear that the plaintiff was a resident of this State, 
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within the meaning of the statute giving the Court 
jurisdiction of actions against foreign corporations, 
and this point is the first which we are called upon 
to consider upon the present appeal. The simple 
physical change from Connecticut to Brooklyn, it is 
argued, was not enough. There must also, it is said, 
be an intention that the change shall be permanent; 
while here the plaintiff had not made up her mind 
definitely one way or the other as to her future abode. 
In the Phelps case (supra), the question of the plaint- 
iff's residence was held to have been properly left to 
the jury, but there the plaintiff testified positively 
that he had made up his mind to come to New York 
to live permanently. It is true that the intent of the 
plaintiff here is not so clearly manifested; but, so far 
as she had formed any plan for the future, it would 
seem that she contemplated remaining in Brooklyn 
rather than going anywhere else. To effect a change 
of residence, there must be an intent to abide in 
another place, accompanied by an actual going to 
that place and abiding there. While, to constitute 
a person a resident of a State, he must intend to 
make and actually make that State his home, it is 
not necessary that he shall have determined to make 
it always his home. We think that the plaintiff's 
testimony was suflflcient to sustain a finding that she 
was a resident of the State of New York at the time 
of the commencement of the action, and conse- 
quently it would have been error for the Court to 
dismiss the complaint on the ground of nonresi- 
dence. If counsel for the defendant had regarded 
the evidence on this subject as capable of s\ipporting 
conflicting inferences, he should have asked to have 
the question submitted to the jury; but no such 
request appears to have been made, and the matter 
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of the plaintifiPs residence is not mentioned in the 
judge's charge. 

The plaintiff's intestate was killed by one of the 
defendant's trains, while he was attempting to drive 
across the tracks of the Berkshire Division of the 
defendant's railroad, in the town of Derby, Conn. 
The highway on which he approached the line 
descends quite abruptly towards the railroad, the 
grade being about 10 feet to the 100. The evidence 
in behalf of the plaintiff tended to show that the 
deceased exercised due precaution in approaching 
the track, the view of which was partly obstructed 
by an embankment and a fence. There was testi- 
mony to the effect that he stopped at a distance of 
eighty or ninety feet, and looked in the direction 
from which the train was coming, and that he 
stopped again when only ten feet from the railroad. 
He then drove on, and was struck by the locomotive, 
and killed. The proof could be so viewed as to lead 
to the conclusion that no signal whatever was given 
of the approach of the train to the crossing until too 
late to serve as a warning, and that the train wag 
running down grade, at a high rate of speed. The 
evidence in respect to negligence and contributory 
negligence was such as to require the submission of 
the case to the jury; and the verdict in favor of the 
plaintiff should stand, unless the learned trial Judge 
erred in charging the plaintiff's first request. This 
alleged error is the only other point which it is 
necessary for us to discuss. That request was in 
these words: 

" If the engineer saw the deceased was in danger 
of being run into when he reached the crossing, pro- 
vided the speed of his engine was not checked, it was 
his duty to do all reasonably within his power to 
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prevent the disaster by proper efforts to stop his 
train as soon as he could/' 

If this meant, as is argued by counsel for the 
appellant, that the engineer was bound to do some- 
thing to stop his train merely because he saw the 
deceased at a distance of 100 feet from the track, 
driving towards the crossing, apparently inattentive 
to the approach of the train, the proposition was 
incorrect. The engineer could properly assume that 
such a traveler would see the approaching train or 
heed the statutory signals of its approach, if they 
were given, and would not drive heedlessly on to de- 
struction and death. But such is not the natural 
meaning of the instruction. It was only, if the 
engineer perceived that the conduct of the deceased 
rendered a collision likely to occur should the train 
keep on, that the jury were advised that it was 
incumbent upon the engineer to make a reasonable 
effort to stop; in other words, it was only when the 
engineer saw that the life of the plaintiff's intestate 
was in danger. That this is the true construction of 
the language used by the Court, and that it must 
have been so understood by the jury, is made mani- 
fest by a reference to the seventh and eighth propo- 
sitions, which were subsequently charged at the 
request of the defendant, in these words: 

" (7) The engineer of the train was justified in 
assuming, if his locomotive was in sight, and the 
horse was under control, that an attempt would not 
be made to pass in front of the locomotive. 

" (8) The engineer was also justified in assuming 
that, if the plaintiff's intestate could have seen or 
heard the train in time to remain in a place of safety, 
he would have remained there." 
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As qualified and explained by these additional 
statements, the previous instruction given at the 
plaintiff's request was not erroneous, and could not 
have been misapprehended. 

We think the judgment should be affirmed. All 
concur, except GooDiiiCH, P. J., and Woodwabb, J., 
dissenting. 

WooDWABD, J. (dissenting). — The Court had 
charged the jury fully as to its duties in the prem- 
ises, and, at its close, counsel for the plaintiff asked 
that the jury be instructed that: 

"If the engineer saw the deceased was in danger 
of being run into when he reached the crossing, pro- 
vided the speed of his engine was not checked, it was 
his duty to do all reasonably within his power to 
prevent the disaster by proper efforts to stop his 
train as soon as he could.*' 

This was duly excepted to on behalf of the defend- 
ant, but the Court so charged. It was in evidence 
that the engineer of the train saw plaintiff's intes- 
tate when the engine was 500 feet from the crossing, 
and that the deceased was then approaching the 
track with the evident intention of crossing; and for 
the Court to charge, as a matter of law, that the 
defendant's engineer was bound to assume that 
plaintiff's intestate would continue on his way, thus 
inviting the disaster, is clearly erroneous. The 
engineer is not bound to stop his engine every time 
he sees a team approaching a grade crossing. He 
has a right to assume, the team being under control, 
that the driver will stop in time to avoid the danger; 
and it is only when the situation is such that the 
driver of the team, in the exercise of reasonable care, 
will not be able to protect himself, that the duty is 
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imposed upon the defendant to bring its train to a 
standstill. 

" An engineer is not bound to stop his train," say 
the Court in the case of Chrystal v. Railroad Co. 
(105 N. Y., 164, 170; 11 N. E., 382), " the moment he 
sees some living object on the track. He has the 
right, in broad daylight, when his train is perfectly 
visible, and its approach must be heard and known, 
at least in the first instance, to assume that the 
object, whatever it is, will leave the track in time to 
escape injury. ♦ ♦ ♦ Reasonable care in the 
management of trains which must make their time 
between stations, and have the right of way, does 
not require more. ♦ ♦ ♦ AH the engineer was 
bound to do after the discovery of the peril was to 
use reasonable diligence and care to avert it." 

In other words, the railroad having the paramount 
right at crossings, the engineer has the right to 
assume, in the absence of special circumstances, that 
persons approaching the crossing will stop in time 
to avoid collision; and he is charged with no higher 
duty than the exercise of reasonable care in the 
management of his train to avoid collisions at 
crossings; and the charge of the Trial Court, 
under the circumstances of this case, was er- 
ror. Nor is this error cured by the further 
charge of the Court, at the request of defendant's 
counsel, that " the engineer of the train was justified 
in assuming, if his locomotive was in sight, and the 
horse was under control, that an attempt would not 
be made to pass in front of the locomotive;" and 
that "the engineer was also justified in assuming 
that, if the plaintiiFs intestate could have seen or 
heard the train in time to remain in a place of safety, 
he would have remained there.'' These additional 
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propositions were made without withdrawing the 
one which had already been made to the jury with 
the approval of the Court; and there were thus before 
them two statements of the law, diametrically 
opposed, and the jury was left to guess which, if 
eitlier, of the rules of law, was correct, rather than 
to determine the question of negligence or lack of 
contributory negligence on the part of the parties to 
the action. 

As was said by the Court in the case of Phillips r. 
Railroad Co. (127 N. Y., 657): 

" Erroneous instructions can be effectually cured 
only by their withdrawal in terras so explicit and 
unequivocal as to preclude the inference that the 
jury may have been influenced by them." 

In the case of Chapman r. Railroad Co. (55 N. Y., 
579), the Court charged the jury: 

" But if, after a competent and proper person is 
employed for such a duty, if his habits become such 
that it is unsafe to trust him any longer in that 
capacity, the company are bound to use, through 
their proper officers, such reasonable care and dTli- 
gence in ascertaining what the man is, after he 
is employed, as they would be in his original 
employment.^' 

On appeal, after pointing out the obvious error of 
this rule, the Court say: 

" It is not quite clear, from the whole charge, how 
far the learned Judge intended to go in the direction 
indicated. During a colloquy between the Judge and 
the counsel upon the point, the former used language 
tending partially to qualify the import of that 
quoted; but this portion of the charge was not with- 
drawn, and the jury might have acted upon it. To 
obviate an erroneous instruction upon a material 
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point, it must be withdrawn in such explicit termd 
as to preclude the inference that the jury might have 
been influenced by it.'' 

It is clear, then, that the instruction giyen to the 
jury at the request of the plaintiflPs counsel, being 
erroneous, was not cured by the subsequent charge 
of the Court at the request of defendant's counsel. 
Kelly t;. Railroad Co., 25 App. Div., 603, 607. 

The judgment should be reversed, and a new trial 
granted; costs to abide the event 

GooDiucH, P. J., concurs. 



DAVIS V. GALLAGHER. 

Supreme Court, Appellate Division, Fourth De- 
partment, January Term, 1899. 

§ 1836. 

Administrators — Costs — Liability. 

Under section 1836, Ckxle of Civil Procedure, where an admin- 
istrator rejects a claim presented within the time limited for 
presentation, and refuses a reference, on recovery plaintiff is 
entitled to costs. Following EflPray v. Masson, 22 Civ. Proc. 
Rep., 59; Nellis r. Duesler, 18 N. Y. Supp., 315. 

(Decided January, 1899.) 

Special Term, Oswego county. 

Order awarding plaintiff costs, defendants appeal. 

The order provided, among other things, "that 
the plaintiff have and recover of said defendants the 
costs of this action, and said plaintifiPs costs and dis- 
bursements in this action are hereby aw arded to said 
plaintiff and against said defendants, to be included 
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in the judgment for damages entered upon the 
report of said Referee, and collected therewith out 
of the property of said decedent, James L. Price/' 
At the Special Term the report of the Referee was 
road, in which the Referee finds, viz.: " That before 
the commencement of this action the plaintiff duly 
presented to the defendants, as administrators of 
the estate of James L. Price, deceased, a claim 
against his estate, duly itemized and verified, aggre- 
gating |2,0G5, less the credits, aggregating f554.20, 
above referred to; that thereafter, and before the 
commencement of this action, the plaintiff duly 
offered to said defendants to refer his said claim to 
some proper Referee, as by the statute made and 
provided; and that such offer was absolutely refused 
by said defendants.'^ There was a stipulation sub- 
mitted with this appeal from the order, to the effect 
that the report of the Referee might be considered 
a part of the motion papers. Order affirmed. 

J. W. Shea, for appellants. 

T. W. SldnfieTy W. A. Poiwherj and L. 0. BotDCy for 
respondent. 

Hardin, P. J. — There was some conflict in the 
affidavits used at the Special Term in respect to 
w hether the claim was presented and rejected within 
the time mentioned in the notice published in accord- 
ance with the order of the Surrogate for the pre- 
sentment of claims. The copy of notice required 
the claims to be presented on or before the 25th of 
March, 1885. The rejection of the claim signed by 
the attorney for the administrators of the estate 
bears date March 23, 1885. The affidavits of the 
plaintiff show that the claim was presented prior to 
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the 23(1 (lay of March, 1885; and they show, also, 
that the defendant, Gallagher, said he would not 
pay the account presented, and that he would not 
refer it under the statute, and, when the plaintiff 
informed him that he would have to sue the claim, 
the defendant, Gallagher, replied, " Then sue away." 
The affidavits support the conclusion reached at the 
Special Term, that the claim was presented within 
the time, and rejected, and that there was a refusal 
to refer. There was also read at the Special Term 
the certificate of Judge Avery to the effect "that 
before the commencement of this action, and within 
the time limited by notice published as prescribed 
by law, requiring creditors to present their claims 
to defendants, the plaintiff duly presented to the 
defendants a claim against their decedent's estate, 
duly made out in items and verified, and being sub- 
stantially as presented in the issue in this action; 
that the defendants rejected such claim, and there- 
after, and before the commencement of this action, 
the plaintiff duly offered said defendants to refer 
said claim to some proper Eeferee, as by statute 
made and provided; and that such offer was abso- 
lutely refused by said defendants." That certificate 
bears date October 19, 1896. The learned Judge who 
held the Special Term, and granted the order from 
which the appeal is taken, in an opinion satisfac- 
torily states grounds for granting the order. In 
Snyder v. Snyder (26 Hun, 324), it was held that, if 
the defendants refuse to refer a claim, upon a recov- 
ery the plaintiff is entitled to costs. See Code Civ. 
Proc, §§ 1835, 1836; Effray v. Masson, 22 Civ. Proc. 
Kep., 58; Nellis v. DuesJer, 18 N. Y. Supp., 315. 

Order affirmed, with f 10 costs and disbursements. 
All concur. 
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Costs against administrator or executor — Construction of § 1836 — 
•* May " means " shall."— The provision that " the conrt fM^ 
award costs against the executor or administrator*' under the 
circumstances set out in § 1836 of the Code of Civil Procedure 
construed shall award cosjts. Carter v. Bamum, 28 Civ. Proc, 
Rep., 161. 

Same — Refusal uHthout offer to refer, — To entitle to costs 
against an executor or administrator there must be (1) the claim 
must be presented within the time limited by the published notice 
requiring creditors to present their claims (King v. Todd, 21 Civ. 
Proc. Rep., 114; see Clarkson v. Root, 18 Abb. N. C, 462; Horton 
V, Brown, 29 Hun, 654; Greene v. Day. 1 Dem., 48); and (2) the 
claim must be unreasonably resisted, or a refusal to refer. King 
I?. Todd, 21 Civ. Proc. Rep., 114. 

Rejection of claim without offer to refer entitles claimant on 
judgment in his favor in action brought on the claim to costs. 
Effray v. Masson, 22 Civ. Proc. Rep., 59, and note, p. 65; Ruth v, 
Davenport, 22 Civ. Proc. Rep., 121; Clarke v. Corwin, 21 Civ. Proc. 
Rep., 108. 

Presentation to counsel for administrator or executor and rejec- 
tion by him sufficient. 21 Civ. Proc. Rep., 108. 

Same — Same — Verbal offer to refer, — Where a claim is pre- 
sented and rejected by the executor or administrator, or his attor- 
ney, a verbal offer to refer is sufficient to avoid costs. Roberts 
V, Pike, 19 Civ. Proc. Rep., 422; Lonning v, Swartz, 9 How. 
Pr., 434. 

Same — Costs on reference — To plaintiff. — A reference of a dis- 
puted claim against a decedent's estate is a special proceeding 
(Hallock V. Bacon, 21 Civ. Proc. Rep., 255; Denise t?. Denise, 110 
N. Y., 569; Mowry v. Peet, 88 N. Y., 320; Young v. McCuddy, 23 
Hun, 249); and the costs on are not governed by the Code of 
Civil Procedure, §§ 1835 and 1836, providing as to whom an execu- 
tor or administrator sued shall be liable for costs. 

The successful party ui)on a reference of a claim against a 
decedent's estate is entitled to recover disbursements as a matter 
of right; so much of § 317 of the Code of Civil Procedure as pro- 
vides for the granting of disbursements on such reference has 
not been repealed. Larkins v. Mason, 11 Civ. Proc. Rep., 298; 
KrlU V, Brownell, 10 Civ. Proc. Rep., 8; Sutton v, Newton, 7 
Civ. Proc. Rep., 333; Overheiser v. Moorehouse, 8 Civ. Proc. Rep., 
11; Hall 17. Edmunds, 67 How. Pr., 202. 

While § 3246 of the Code of Civil Procedure, in connection with 
§§ 1835 and 1836, prescribes the rule for the recovery of costs 
'' in an action brought by or against an executor or administrator 
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In his representative capacity, Jt does not affect the allowance of 
costs and disbursements on such a reference. Sutton v. Newton, 
7 OIv. Proc. Rep., 333. 

Same — Same — Same — On appeal by defendant.— See, ante, Ben- 
jamin «. Ver Nooy, p. 120. 

Same — Same— To defendant.— The award of costs to the 
defendant in a reference of a claim against a decedent's estate, 
made pursuant to the statute, is not affected by §§ 1835 and 1836 
of the Ck>de of Civil Procedure, which relate to the plaintiff's 
costs, nor by § 3240, which relates to special proceedings, but 
Is governed by § 8229 of the Code of Civil Procedure. Agar v. 
Tibbetts, 18 Civ. Proc. Rep., 338; Hopkins v. Lott, 111 N. Y., 577. 

Same — Same — Sams — Discontinuance of reference. — Upon the 
discontinuance of such a reference the defendant is entitled to 
costs to date, where, If finally successful In the action he would 
be entitled as a matter of right to costs, except In cases where 
such an award of costs would work manifest injustice to the 
plaintiff. Agar v. Tibbetts, 18 CHv. Proc. Rep., 338. 



CONNER V. WATSON. 



Supreme Court, New York County, Special 
Term, May, 1899. 

§ 1260. 

Attorney-at-law — Authority to receive payment of fiidgmeni — 
Binding on client. 

Where an action has been prosecuted to final Judgment, the 
plaintiff's attorney of record has power to receive any money 
coming to his client from the suit, and payment to him binds 
the client, although he fails to pay over the money. 

{Bedded May, 1899.) 

Motion to compel a referee in partition to pay 
money. Denied. 

Edward O. Nelsoity for the motion. 

David McClure, opposed. 
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BooKSTAVER, J. — Caroline M. Conner, who makes 
this motion, is one of the four plaintiffs in the parti- 
tion action in which the motion is made. She is en- 
titled in trust to distributive shares in the several 
parcels of land sought to be partitioned and is also 
owner and holder of a mortgage upon one of these 
parcels. The money in dispute, amounting to 
$10,820, was paid by the referee to her attorney of 
record in the suit, one Nelson, who never turned it 
over to her. This motion seeks to compel the referee 
to pay the entire amount of the mortgage, |14,000, 
with interest. He is willing to pay the difference, 
but insists upon being allowed the f 10,820 paid by 
him to Nelson. 

The argument for the motion proceeds entirely, 
and that in opposition proceeds largely, upon the 
theory that the warrant and justification for the 
payment made by the referee must be found in some 
authority conferred upon Nelson as a business agent. 
This theory loses sight of the controlling point in 
the case, and that is the significance of the retainer 
of an attorney to conduct litigation. 

I do not think this case is affected by the so-called 
scrivener's rule. At any rate, it should not be de- 
cided upon the narrow grounds of that rule, which 
took its rise and obtains in England, and which was 
discussed in the recent decision in Central Trust Co. 
r. Folsom (38 App. Div., 295). It is true the author- 
ity of an attorney has been repeatedly held by the 
courts of this JJ^tate to rest upon substantially the 
same grounds and to be subject to the same limita- 
tions as exist in the case of scriveners in England, 
and one condition indispensable to presumptive 
proof of a scrivener's authority to receive payment 
of principal on a security in his possession is that he 
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should have made the original loan, which fact is not 
claimed to exist in the present instance. But all 
those decisions, as in Central Trust Co. v. Folsom 
(supra), were made in cases where the attorney was 
not acting properly as such and in his higher capacity 
of conducting litigation for the collection of the secur- 
ity intrusted to his possession; but where he was act- 
ing only as a business agent to collect interest upon, 
or to do something else in relation to, the security 
that another than an attorney might have done 
equally as well. I think that, where an attorney is 
engaged to act professionally and to institute a pro- 
ceeding which has for its purpose or will, as in this 
case, necessarily result in the collection of the 
amount due on the security delivered into his posses- 
sion, a more liberal rule of authority should be ap- 
plied and that the same strictness of proof should 
not be required as in the case of scriveners, if indeed 
it should not be held that the attorney is, by the fact 
of his retainer alone, and without more, vested with 
authcrity to receive pay of the claim. Here he was 
not only retained, but he had instituted the suit and 
carried it through to final judgment. 

The high and enduring character of the authority 
of an attorney of record, under such circumstances, 
is emphatically shown by the provision of section 
1260 of the Code of Civil Procedure giving him 
power, for two years after the entry of judgment, to 
execute a satisfaction piece of the same. Indeed, it 
would seem that this power, arising from the re- 
tainer, rests upon so solid a foundation that the cli- 
ent is, as to innocent third persons, bound by its ex- 
ercise, whether proper or not, as between him and 
his attorney. In Davis v. Bowe (118 N. Y., 55^ 60) 
the Court said: "The power to issue a satisfaction 
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piece implies a power to discharge (the judgment 
debtor in the custody of the sheriff), and, while 
neither power may be exercised, as between the at- 
torney and his client, to the injury of the latter, third 
person^, in the absence of notice to the contrary, 
have the right to presume that the power, when ex- 
ercised, was authorized by the client, either ex- 
pressly or by virtue of the original retainer." 

In Steward v. Biddlecum (2 N. Y., 103, 106) it was 
said: "In general the attorney of record is author- 
ized by his retainer to do such things as pertain to 
the prosecution of a suit to final judgment and exe- 
cution, and to receive the money for which such judg- 
ment is recovered, especially if received within the 
time in which he might regularly issue such execu- 
tion upon the judgment against the property or per- 
son of the party against whom the judgment is re- 
covered, and upon the receipt of the money discharge 
the party, and acknowledge satisfaction of the judg- 
ment. 2 R. S., § 25; Kellogg v. Gilbert, 10 John. 
Rep., 220; Jackson v. Bartlett, 8 John. Rep., 362; 
Gorham v. Gale, 7 Cow. Rep., 739; Crary v. Turner, 6 
John. Rep., 53; Beardsley i*. Root, 11 id., 464. 

In Mills V. Stewart (88 II un, 503) the attorney had, 
as in this case, betrayed his client and retained the 
money; nevertheless the Court held that "the per- 
son to whom it was paid being the plaintiff's attor- 
ney, and in the very proceeding in which it was paid, 
the amount thereof should be credited on the inter- 
locutory judgment.'' 

llolding the view above expressed, I do not deem 
it necessary to state or to discuss the facts affirmed 
or denied in the conflicting affidavits submitted. It 
might be added, however, that if the case had to be 
docid(>(l under the scrivener's rule, there are strong 
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reasons for holding that its substantial require- 
ments are compliedL with by the proofs here. That 
Nelson had acted extensively and for years as the 
plaintiCPs business agent is not denied, nor is it de- 
nied that she had intrusted him with a large sum of 
money to invest for her, although not this particular 
sum. 

I prefer to rest my decision, however, upon the 
ground of the authority of an attorney of record to 
receive the sum to be realized from the litigation by 
his client. The fact that the full amount paid was not 
yet realized from sources out of which the judgment 
directed this mortgage to be satisfied, but was taken, 
in part at least, from the proceeds of the sale of 
other parcels included in the same suit, but covered 
by other mortgages, does not affect the question, it 
being once established that the attorney had atithor- 
ity to receive the money for his client. It is true 
that an authority to collect is not an authority to 
borrow; but there was no pretense or understanding 
on either side that this transaction was anji:hing but 
a collection and part payment on the mortgage. It 
is too plain for argument that the referee could never 
be permitted to say, in any attempt he might make to 
recover back the money so paid by him, that it was 
a loan. What would not be permitted to him, ought 
not to be permitted to the plaintiflE. Neither should 
be allowed now to shift position and claim that the 
transaction was anything other than it purported to 
be, and was understood by both sides to be at the 
time it was made. 

It perhaps ought to be added that this is not a 
case that falls within the provisions of section 1580 
of the Code of Civil Procedure, which directs that in 
actions for partition, " the sum chargeable upon any 
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share, to satisfy a lien thereon, must be paid to the 
creditor, or retained, subject to the order of the 
Court; and the remainder, except as otherwise pre- 
scribed in this article, must be paid by the officer 
making the sale to the party owning the share, or his 
legal representatives, or into Court for his use.'' 
This money was neither the " share " of any party, 
within the meaning of that section, nor a sum 
chargeable upon any such share. It was part of the 
proceeds of a mortgage upon one of the parcels sold, 
and I can see no reason, nor is my attention directed 
to any, why the authority of the attorney of record 
in such a case is, or ought to be, any dififerent with 
respect to such proceeds than it would have been if 
the action had been brought expressly for the fore- 
closure of the mortgage. 

The motion should be denied, with f 10 costs. 



WELLS, Trustee, v. NATIONAL CITY BANK. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§ 820. 

Interpleads — Order of — Sufficiency of papers — FaitUre to dis- 
close required facts. 

The discretion granted to the Court under section 820 of the 
Code of Civil Procedure will not be exercised in the direction 
of granting an interpleader, and thus involving a plaintiff in 
serious controversies with third persons, unless something more 
appears than that a demand has been made or a notice of 
claim served upon a defendant seeking to interplead. Facts 
must be alleged, and not mere naked assertions or inferences by 
affiants, which indicate that the stakeholder cannot, without 
hazard, determine to which of the claimants he sbould iMiy the 
fund. 

{Decided May, 1899.) 
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Appeal from order of interpleader. Reversed. 

W. C. Percy, for appellant 

John A. Oarver and Moses Weinman, for respond- 
ents. 

Patterson, J. — This is an appeal from an order 
of interpleader. It was made to appear to the Court- 
below that on November 28, 1898, the firm of Hoad- 
ley & Co. had on deposit with the defendant a sum 
of about f 45,000; that on the day named they filed 
their petition in bankruptcy; that they were ad 
judged bankrupts in December, 1898, and the plaint- 
iff was appointed trustee of their estate in February, 
1899. Upon qualifying as such trustee, he made a 
demand upon the defendant for the moneys on de- 
posit, and such demand being refused, he brought 
this action. Thereupon the defendant moved, upcm 
an aflSdavit of its cashier, to interplead the Tropical i 
Trading and Transporting Company, Limited, and 
one Minor C. Keith, upon allegations that the first 
mentioned of such parties claimed $17,351 of the 
moneys so on deposit, and the latter claimed the 
whole amount of such moneys. The only other alle- 
gations of any materiality contained in the cashier's 
afladavit are that the claims mentioned were made 
without collusion of the defendant, and that the de- 
fendant has no interest in the same except to pay the 
money to the person actually entitled, and there is 
a general statement that the defendant cannot safely 
determine to which of the claimants the money 
should be paid and is ready and willing to pay the 
same into Court or as the Court may direct, upon the 
defendant being discharged from liability to either 
the plaintiflf or the claimants. Annexed to the ajBtt- 
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davit of the cashier are exhibits purporting to be 
copies of notices of claim served upon the defendant 
by the Tropical Trading and Transporting Com- 
pany, Limited, and by Mr. Keith, through his attor- 
neys. In addition to the aflSdavit of the cashier and 
the exhibits annexed thereto, the defendant pre- 
sented to the Court an affidavit made by one of the 
attorneys of the parties who served the notices of 
claim upon the defendant. That affidavit adds noth- 
ing whatever to the force of the moving papers. It 
merely states that the affiant is a member of a firm 
of attorneys-at-law, acting for the two parties named 
and that such parties claim the whole of the fund on 
deposit with the National City Bank, and that such 
claim is based upon the ground that the fund is de- 
rived entirely from the proceeds of property belong- 
ing to such parties, and that those parties have fully 
and fairly stated to him, the affiant, the facts upon 
which they base their claim, from which statements 
he believes that property belonging to the Tropical 
Company of the value of f 17,000 was disposed of by 
the bankrupts, and property consisting of negotiable 
drafts belonging to Mr. Keith was also disposed of 
by the bankrupts of the value of $44,000, and that 
the subject of the action consists of t^ie proceeds of 
the property so disposed of, and he believes the? 
claims of his clients to be meritorious and made in 
good faith and without any collusion with any party 
to this action. 

Such an affidavit made under such circumstances, 
being based upon nothing but statements and com- 
munications made by a client to an attorney, can 
have no force whatever, as proof, notwithstanding 
the entire good faith with which it may be made. 

It is insisted by the respoclent that it is entitled 



VOL. XXIX. 161 



Wells, Trustee, v. National City Bank. 



to the order of interpleader under section 820 of the 
Code of Civil Procedure, upon the mere showing that 
a person, not a party to the action, has made a de- 
mand for the same debt or property without collu- 
sion, and in supiK)rt of that view it relies upon cer- 
tain cases, such as Dreyfus v. Casey (52 Hun, 96), in 
the opinion in which case it is said that it is only 
necessary in moving for an interpleader under sec- 
tion 820 of the Code for a defendant to show, in order 
to avail himself of its provisions, that a person not a 
party to the action makes a demand for the same 
debt or property without collusion with him. It is 
argued that the section, applying only to a proceed- 
ing by motion, requires less to be shown than would 
be necessary to support an action for an inter- 
pleader. The case cited has been criticised in other 
decisions, notably in Burritt v. Press Pub. Co. (19 
App. Div., 610), in which it is said that both the old 
action of interpleader and the Code provision con- 
template the same result, which is to relieve a party 
from contesting a claim in which he has no interest; 
that the practice has been simplified by the Code pro- 
vision; that that provision is a substitute for the 
action; but that fact furnishes no reason for dispens- 
ing with such proof as was heretofore required to 
entitle a party to relief by suit. In Schell v. Lowe 
(75 Hun, 43), it was held that the remedy authorized 
by section 820 of the Code of Civil Procedure is a sub- 
stitute for the action of interpleader and is governed 
entirely by the same principles, and it is there pro- 
claimed that in such a suit it must be shown that 
there are adverse claims to the same thing, that the 
complainant has no beneficial interest in that thing, 
that he cannot determine, without hazard, to which 
of the claimants the thing belongs, that there is no 
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collusion between the person seeking the relief and 
the claimants, and that he brings the money into 
Court to await the determination as to its ownership. 
In Nassau Bank v. Yandes (i4 Hun, 55), it was held 
that a reasonable doubt that the stockholder would 
be safe in paying must be shown. 

Section 820 of the Code makes it discretionary 
with the Court to grant the motion, which, of course, 
means a judicial discretion. The later cases in this 
Court indicate under what circumstances that dis- 
cretion will be exercised. Thus, in Stevenson v. The 
N. Y. Life Ins. Co. (10 App. Div., 238), it was held 
that the section of the Code referred to introduces no 
new rule respecting requirements necessary for an 
interpleader. That, to authorize an order, it is not 
sufficient that a claim has been presented against a 
fund already claimed by another, but that it is neces- 
sary for the moving party to prove that the claim has 
some reasonable foundation, or that the stakeholder 
cannot, without hazard, determine to which of the 
claimants he should pay the fund. What is required 
upon the subject is proof of some kind, and not 
naked assertions. 

In Roberts v. Van Horn (21 App. Div., 369), the 
subject is again considered, and there it was held 
that an order of interpleader should not be granted 
where the moving affidavit failed to state facts or cir- 
cumstances which placed in doubt the right of the 
plaintiff to recover the moneys he sued for, or which 
failed to show that the demand of an alleged claim- 
ant had some reasonable foundation from which the 
inference might be drawn that the moving party 
would be placed in danger were the order not 
granted. And the same view was again taken in 
Wertheimer v. The Independent Order, etc. (28 App. 
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Div., 64). From these cases it appears that the dis- 
cretion resting in the Court under section 820 will 
not be exercised in the direction of granting an inter- 
pleader^ and thus involving a plaintiff in serious con- 
troversies and litigations with third parties unless 
something more appears than that a demand has 
been made or a notice of claim served upon a defend- 
ant seeking to interplead. That is the situation in 
this case. No facts are shown which indicate that 
the defendant is really placed in peril with reference 
to this fund by reason of anything contained in the 
notices served by the Tropical Company and Mr. 
Keith. The basis of the Tropical Company's claim 
does not appear in its notice; that of Mr. Keith seems 
to be based on an allegation that the proceeds of 
negotiable paper belonging to him have gone into 
the bank accounts of the bankrupts. But the same 
notice in each case which would locate the moneys 
claimed by those parties in the National City Bank 
also locates the identical moneys in the Western 
Bank of the city of New York, for the notices are 
directed to both banks for precisely the same moneys 
arising out of precisely the sam^ transactions. As 
said before, the aflSdavit of the attorney as to infor- 
mation received from his client does not identify the 
fund in the City Bank as the proceeds of property 
belonging to either of the parties on whose behalf 
the notices were served. 

Without considering other questions that have 
been raised on this appeal, we think the order must 
be reversed, with costs, and the motion for the inter- 
pleader denied, with costs. 

All concur. 
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SPIER V. LOCKWOOD. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§723. 

Referee — Allowing amendment of pleadings — Changing plaintiff b 
claim — Effect, 

A referee has the same power as a Court to allow amendments of 
the pleadings during the trial, but the power of each depends 
entirely on the provision of the statute, and neither has power 
to allow any amendment which goes beyond the strict limita- 
tion of the statute. 

The party who objects to an amendment of the pleadings, on the 
ground of want of power, need not show that the amendment 
operates 1o set up a new cause of action or defense; it Is eno>igh 
for him to make it appear that the amendment changes sub- 
stantially the claim or defense then upon trial. 

In an action brought to set aside a bond and mortgage, and tried 
before a referee, the issues originally tendered were that the 
instruments were without consideration, were procured by 
fraud, were executed under a mistake, and that the plaintiff had 
not at the time mental capacity to make a contract Thereafter 
the complaint was amended, so as to allege that the firm of 
W. & Co., for whose b^efit the bond and mortgage were given, 
was not at any time Indebted to the alleged creditors. After 
the action had been tried and submitted upon these issues, the 
plaintiff was permitted to amend the complaint once more, so 
as to allege that the bond and mortgage were given as security 
for whatever might prove to be due from W. & Oo. to the 
alleged creditora Held error. It was beyond the power of the 
referee to allow this last amendment, which at the last was a 
substantial change of the original issues tendered by the com- 
plaint. These issues involved denial that the instruments in 
controversy ever had any validity. The first amendment merely 
amplified one of these issues. But the last amendment pro- 
ceeded upon a different and inconsistent theory, as it conceded 
that the instruments in suit were valid when given, but asserted 
that their obligations had been afterwards performed* 

{Decided May, 1899.) 
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Appeal from judgment entered upon the report of 
a referee. Reversed. 

George A. Strongy for appellant. 

James Harold Warner, for respondent 

RuMSEY, J. — The second amended complaint in 
this action, upon which was joined the issue to be 
determined by the referee, alleged, in substance, that 
upon the 26th of October, 1893, the plaintiff signed 
tTi^o written instruments, one purporting to be a 
bond to Edward Lockwood, one of the defendants, 
as trustee, conditioned for the payment by her of 
f 7,500, and the other a mortgage to secure the bond; 
that the mortgage was recorded in the office of the 
register of deeds and appears to be a valid instru- 
ment and creates a cloud on the title of certain prem- 
ises in the city of New York owned by her. The 
complaint then contains allegations that each of said 
instruments was without any consideration ; that at 
the time of signing them the plaintiff did not know 
their contents, but believed that they were some- 
thing else than what they in fact were; that she did 
not know the legal effect of them, and that her ignor- 
ance of the contents of the instruments and their 
legal effect was caused by false representations. 
made to her, with intent to deceive her, and 
that she believed the representations. The com- 
plaint further goes on to state that from the 21st 
of June, 1893, and until after the signing of the 
papers referred to, the plaintiff was sick and suffer- 
ing from nervous prostration; that she was^ taking 
anaesthetics under a physician^s advice; that she 
never had any knowledge of legal or business mat- 
terSj and that she was in such a nervous mental con- 
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dition as to be unable to control her thoughts or to 
comprehend the consequence of her acts, and that 
her mind was not in a condition to consent to the 
terms of the contract. She alleges also that before 
the beginning of the action she demanded of the 
trustee to whom the instruments were given to de- 
liver them up, but that he refused to do so. The 
relief she demands is that the instruments be can- 
celed, satisfied and discharged of record. 

The answer puts in issue the validity of the bond 
and mortgage and insists that each of them is a valid 
instrument executed by the plaintiff in the full pos- 
session of her faculties, with full knowledge of the 
contents of each for a valuable consideration, and 
that they are valid obligations in the hands of the 
persons to whom they were made and who then held 
them. Upon the issue framed by this answer the 
cause was referred to a referee to hear and determine. 
A very considerable amount of testimony was taken 
before the referee, and at some time in the course of 
the trial a stipulation of facts was produced by the 
defendant's counsel and put in evidence. That stipu- 
lation contained, in addition to a large number of 
facts bearing upon the question of the original con- 
sideration of the mortgage, the agreement that the 
second amended complaint, upon which issue had 
been joined, should be deemed amended so as to con- 
tain an allegation to the eflfect that when the plaint- 
iff signed the alleged bond and mortgage, the plaint- 
iff and Edgar Lockwood (Avho, as trustee for other 
persons, was named as the party of the second part 
in the bond and mortgage) both believed that the 
firm of Waydell & Co. were indebted to the persons 
for whose benefit the bond and mortgage were given, 
but that, in fact, they were not, " at the time the 
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said alleged bond and mortgage was signed as afore- 
said, nor at any other time/^ indebted in any sum 
whatever to those persons, or any of them, in any 
manner. With this stipulation in the case the par- 
ties proceeded to examine fully into the considera- 
tion of the bond and mortgage. It appeared that 
the plaintiflPs husband had purchased, from the per- 
sons for whose benefit this mortgage was given, let- 
ters of credit to a large amount, and that the firm 
of Waydell & Co. had guaranteed the payment by 
the plaintiff's husband of the amounts draAvn on 
these letters of credit. After a large amount had 
been drawn upon them, the plaintiff's husband died, 
leaving his affairs in a very unsettled condition, and 
Waydell & Co. were in a fair way to be financially 
ruined because of the necessity of meeting the claims 
of the persons who had issued the letters of credit 
for the money paid on account of them. The plaint- 
iff was the owner of valuable real estate in the city 
of New York in her own right, and to enable Way- 
dell & Co. to meet the liability incurred by their 
guaranteeing the credit of her husband, she execu- 
ted the bond and mortgage in suit and another one. 
The allegation that the bond and mortgage were 
Issued without consideration, made it necessary, of 
course, to ascertain what, if anything, was due upon 
the letters of credit for which Waydell & Co. were 
guarantors. The stipulation in question stated 
many facts bearing upon the amount of indebtedness 
arising from this letter of credit, and that stipula- 
tion, with much other testimony, was given upon the 
trial, tending to show what, if any, amount was due 
upon those letters of credit at the time the mortgage 
was given by the plaintiff, and in the course of that 
testimony the plaintiff claimed that it appeared that 



168 CIVIL PROCEDUKE REPORTS. 

Spier V, Lockwood. 



for a large portion of these alleged debts neither her 
husband nor the firm of Waydell & Co. were liable, 
and that, in fact, if the amount for which they were 
not liable was deducted, as she claimed it ought to 
have been, from the amount apparently due by Way- 
dell & Co., the remainder would be considerably less 
than the payments which had been actually made 
upon account of that debt, for which the mortgage 
was security. After the testimony upon this ques- 
tion of consideration had all been received and the 
evidence had been closed, an application was made 
by the plaintiff to amend the comi)laint to conform 
to the facts proved, by inserting substantially an al- 
legation, " that at the time when the plaintiff prom- 
ised to pay 17,500 to the defendant, Edgar Lock- 
wood, the plaintiff and Edgar Lockwood intended 
that the said promise be a promise to pay |7,500, part 
of any debt which John H. Waydell, Anderson Way- 
dell and Frederic Waydell, a partnership doing busi- 
ness under the firm name of Waydell & Co., owed the 
other defendants; and plaintiff further alleges that 
on November 11, 1893, any debt which said Waydell 
& Co. owed said other defendants was paid in full, 
and that the answer to the second amended com- 
plaint herein be deemed amended so as to deny each 
and every of the aforesaid allegations, or in such 
other form as defendants may be advised.*' This 
was strenuously opposed by defendant's counsel, but 
after a full hearing, the learned referee concluded 
that the amendment was one which he was author- 
ized to make and allowed it. To this ruling the de- 
fendant's counsel excepted, and the question raised 
by this exception is the first one that confronts us 
upon the argument of this appeal. 
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It is claimed on the part of the defendants that the 
amendment not only changes substantially the claim 
of the plaintiff, but constitutes, in fact, a new cause 
of action, and, therefore, it was beyond the power of 
the referee to permit it to be inserted in the com- 
plaint at the trial. The power of the referee arises 
from section 723 of the C!ode of Civil Procedure, 
which provides that the Court: may, upon the trial, in 
furtherance of justice, amend any pleading by in- 
serting an allegation material to the case, or, where 
the amendment does not change substantially the 
claim or defense, by conforming the pleading to the 
facts proved. A referee to whom a case has been 
referred to hear and determine, has, in this matter, 
the same power as a Court before which a trial is 
pending. Both Court and referee derive their power 
purely from the provisions of this section, and, while 
the power is undoubtedly to be exercised with con- 
siderable freedom within its limits, yet its extent is 
quite strictly limited, as will be noticed by a reading 
of the section, and the referee has no power to allow 
any amendment which goes beyond the strict limi- 
tation of the statute in that regard. These limita- 
tions are that the amendment, to be alleged, must 
not change substantially the claim or defense. 
When the power of the referee to grant such an 
amendment is challenged, it is not necessary for the 
challenger to show that the amendment operates to 
set up a new cause of action, but he makes out his 
case to prevent it, if he makes it appear that the 
amendment changes substantially the claim made 
by the plaintiff. It is not necessary to examine into 
the reasons of this limitation of the power of the 
referee. It is sujBicient to say that they are plainly 
established by the law, and the only question in any 
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case is whether the amendment allowed is broader 
than the statute permits. 

This action was brought to procure cancellation 
of the bond and mortgage and that it should be dis- 
charged of record. The action as brought pro- 
ceeded upon the theory that the mortgage was never 
a valid instrument, but that it was made without 
consideration; that the plaintiff was procured by 
fraud to sign it, at a time when, because of her men- 
tal condition, she was peculiarly susceptible to be 
influenced by anyone in whom she had confidence. 
The gravamen of this action is that the mortgage 
had never any existence as a valid instrument. 
Whatever may have occurred after the mortgage had 
been given was of no importance, except as it bore 
upon the question whether in fact the mortgage, 
when signed by the plaintiff, became valid. The 
plaintiff was bound to stand or fall by the proposi- 
tion that, as a matter of law, the mortgage never 
took effect as a valid instrument. The amendment 
which was allowed by the referee was a serious 
change in the position of the plaintiff. So far from 
insisting that the mortgage was never a valid mort- 
gage, this amendment practically conceded its valid- 
ity and asserted a claim to have it satisfied of record 
for the reason that, being a valid instrument, its 
obligations had been satisfied, so that it no longer 
was operative. The relief which she would have 
been entitled to under that state of facts was not to 
have the instrument cancelled and vacated as in- 
valid, but to have put upon the record a statement 
that the mortgage had been satisfied and discharged. 
Her right to have that relief arose under this amend- 
ment purely and only by what occurred after the 
mortgage was made. Anything that had been done 
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by way of inducing her to make the mortgage was of 
no sort of importance as to her rights under the 
amendment^ except so far as it might bear upon the 
amount which she could be called upon to pay before 
she could have the mortgage satisfied. The two 
rights were entirely different, therefore, and arose 
out of entirely different conditions, and while, be- 
cause they both sought substantially the same end 
they were not necessarily inconsistent in that regard, 
yet the end which they sought was to be reached by 
entirely different roads, over different ground. . The 
two claims proceeded upon inconsistent and contra- 
dictory theories. If the plaintiff had tried the action 
upon the pleadings as they were framed at the time 
the order of reference was made, she would have 
stood upon the theory that the mortgage was never 
. a valid instrument. If she had been defeated in that 
action, nothing in the judgment would have oper- 
ated as a bar to an action to compel the discharge of 
the mortgage for the reason that it had actually been 
paid, and she might, as soon as the first judgment 
against her had been entered, bring another action 
for the discharge of the mortgage, based upon the 
facts set up in the amendment. It is quite clear for 
this reason that not only did the amendment change 
substantially the claim of the plaintiff, but that it 
inserted a new cause of action. Therefore it was 
beyond the power of the referee to permit the 
amendment. 

But it is said that the evidence was already in 
without objection, and for that reason it was proper 
that the complaint should be amended to conform to 
the facts which each side was willing to put into the 
case. It is quite probable that if the parties had 
consented to litigate before the referee the question 
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whether this mortgage had been paid, there would 
have been no objection at the close of the case to his 
amending the complaint to introduce allegations 
which each party had permitted to be litigated upon 
the trial. But that condition of affairs did not exist 
here. It is quite true that the parties went into the 
consideration of this mortgage, but it was solely 
upon the issue tendered by the pleadings that the 
mortgage was executed originally without consider- 
ation. Every particle of testimony which was ad- 
mitted upon the question of the amount of the debts 
was competent and material upon that question. 
The defendants could not have successfully inter- 
posed an objection to any of that testimony. They 
were not estopped, therefore, from insisting that the 
testimony, which was material upon the issues 
framed by the pleadings, should not be used as a rea- 
son for requiring them to litigate another question, 
which was not presented in the pleadings, and which 
clearly was not within their purview at the time the 
action was referred to the referee. 

It is said that the amendment contained in the 
stipulation, to the effect that Waydell & Co. were not 
at the time of the giving of the bond and mortgage 
or at any other time, indebted to the bankers, is 
broad enough to permit the plaintiff to raise the 
question that the mortgage was afterwards paid. 
With that contention we do not agree. The amend- 
ment spoken of has in view only the consideration 
for which the mortgage was given, a matter already 
presented by the pleadings, and simply amplified by 
the amendment, and the question of indebtedness in 
that amendment clearly applied to such indebted- 
ness as would afford a sufficient consideration for 
the mortgage and nothing further. It does not war- 
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rant any claim that the mortgage, having a sufficient 
consideration, was paid after it had become a valid 
and effectual security, because the whole theory of 
the complaint was that it never took effect as such. 
We are constrained, therefore, to differ with the 
learned referee as to the power to allow the amend- 
ment, and as a result we must reverse this judgment 
and order a new trial before another referee, with 
costs to the appellant to abide the event of the 
action. 

Van Brunt, P. J., Barrett and Ingraham, JJ., 
concur. 

McLaughlin, J. (dissenting). — It is proposed to 
reverse this judgment solely upon the ground that 
the referee did not have the power to permit the com- 
plaint to be amended so as to conform it to the facts 
proved, by inserting therein an allegation that " at 
the time when the plaintiff promised to pay $7,500 
to the defendant, Edgar Lockwood, the plaintiff, and 
Edgar Lockwood intended that said promise be a 
promise to pay $7,500, part of any debt which John 
H. Waydell, Anderson Waydell and Frederic Way- 
dell, a partnership, doing business under the firm 
name of Waydell & Co., owed the other defendants; 
the plaintiff further alleges that on November 11, 
1893, any debt which said Waydell & Co. owed said 
other defendants, was paid in full, and that the an- 
swer to the second amended complaint herein be 
deemed amended so as to deny each and every of the 
aforesaid allegations, or in such other form as de- 
fendants may be advised." 

The complaint, before the amendment was al- 
lowed, alleged: " That at the time when the plaintiff 
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herein signed the alleged bond and mortgage herein, 
the plaintiff herein and the said Edgar Lockwood 
both believed that said Waydell & Co. were indebted 
in a sum of money to the said Munroe & Co., Klein- 
wort Sons & Co., and the Canadian Bank of Com- 
merce, as guarantors of letters of credit issued by 
the said Munroe & Co., Kleinwort Sons & Co., and 
the Canadian Bank of Commerce to Marcial & Co., 
and that the said Waydell & Co. were not at the 
time the said alleged bond and mortgage was signed 
as aforesaid, nor at any other time, indebted in any 
sum whatever to the said Munroe & Co., Kleinwort 
Sons & Co., and Canadian Bank of Commerce, or any 
or either of them as guarantors or otherwise, of the 
said letters of credit or any or either of them, or in 
any other manner; that the said Waydell & Co. have 
never been indebted to either Munroe & Co., Klein- 
wort Sons & Co., the Canadian Bank -of Commerce 
in any sum or amount of money whatever." 

The action was brought to procure the cancella- 
tion of a bond and mortgage. The judgment prayed 
for was that the bond and mortgage be cancelled and 
that Lockwood, as trustee, be directed to execute and 
deliver to the plaintiff an instrument satisfying and 
discharging the same of record. Upon the trial it 
appeared, from evidence introduced by the defend- 
ants, that when the instruments were given Waydell 
& Co. was indebted in the sum of |7,500 to the parties 
for whose benefit they were given; but this evidence, 
according to the findings of the referee, also estab- 
lished that, after the bond and mortgage were given, 
and before the commencement of this action, this 
indebtedness had, in fact, been fully paid. If the 
referee was right in his conclusion, then the plaint- 
iff in equity was entitled to have the instruments 
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satisfied of record. The evidence establishing the 
payment having been introduced by the defendants 
themselves, I do not think they are in a position to 
complain because the referee permitted the com- 
plaint to be amended to conform it to the facts 
proved, especially in view of the fact that, after the 
amendment had been made, they were aflforded an 
opportunity to introduce further evidence, if they so 
desired, which might tend to explain, modify or de- 
stroy the evidence theretofore given by them on the 
subject of payment. 

The Code of Civil Procedure requires that the alle- 
gations of a pleading must be* liberally construed^ 
with a view of substantial justice between the par- 
ties (§ 519), and,* if necessary in furtherance of jus- 
tice, the Court (and it is conceded in the prevailing 
opinion that the referee had the same power) may, 
upon the trial or at any other stage of the action, 
amend a pleading by inserting therein an allegation 
material to the case; or, where the amendment does 
not change substantially the claim or defense, by 
conforming the pleadings to the facts proved. § 723. 

The issue both before and after the amendment 
was substantially the same. It was whether the 
bond and mortgage were valid and subsisting obli- 
gations. The plaintiff asserted that they were not, 
because, when given, Waydell & Co. were not then 
or at any time thereafter indebted to the defendants. 
The defendants asserted that they were, and they 
established the iudebtedness when the bond and 
mortgage were given, but in doing that they also 
established that it thereafter and prior to the com- 
mencement of the action had been paid. When the 
indebtedness was extinguished, the purpose for 
which the ,bond and mortgage were given had been 
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accomplished, and they then, ceased to be binding 
obligations, and the plaintiff was legally entitled to 
have them given up and cancelled. The evidence to 
establish the payment, as I have said, was intro- 
duced by the defendants. They, therefore, could not 
have been misled or surprised by it. 

For these reasons I am unable to concur in the 
opinion of Mr. Justice Rumsey, 



DENNISON V. LAWRENCE. 

Supreme Court, Trial Term, New York County, 
April Term, 1899,' 

§66. 

Attorn^ and client — Condithmrd contract for compensation. 

Where an attorney undertakes to test the validity under a special 
contract that he is to have a stipulated sum if successful, if he 
fails to have the will declared invalid, he is not entitled to any 
compensation under the contract. 

{Decided April, 1899.) 

Action by James A. Dennison against James B. 
Lawrence, to recover for professional services. Judg- 
ment for defendant. 

Jds. A. Dennison, in personem. 

Locktcood £ Uill, for defendant. 

McAdam, J. — The plaintiff was retained as an 
attorney to test the validity of the will of James W. 
Lawrence, under a special contract, by which he was 
to have $1,000 from Iho defendant, if he succeeded. 
This meant that if he established the invalidity of 
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the entire will, so far as it assumed to dispose of the 
testator^s estate, and prevent its descent as in case 
of intestacy, he would earn his fee; otherwise, not. 
The theory of the complaint, drawn by the plaintiff 
under his contract, shows this purpose; for he 
claimed that the entire will was invalid, and that 
the executor was bound to account, as in case of 
intestacy, for the property in his hands. The plaint- 
iff's contract required the judicial establishment of 
a present property right in the heirs, the breaking 
up of the trust barrier, and a present duty of the 
executor to distribute the body of the estate as if 
there had been no will ; and in this he failed, for the 
Court held that a valid trust had been created dur- 
ing the lifetime of each of the testator's three chil- 
dren, and that the remainders over were alone 
illegal (Brown v. Richter, 76 Hun, 469; affirmed 144 
N. Y., 706). The subsequent death of Mrs. Brown, 
one of the heirs, and the result of the suit brought 
by her administrator against the executor (25 App. 
Div., 239) do not enlarge the scope of the contract 
made, nor aid the plaintiff in any manner. Upon the 
entire case, there must be judgment for the 
defendant. 
Judgment for defendant. 
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In Matter of GALL'S ESTATE. 

Supreme Cotjrt, Appellate Division, Second De- 
partment, May Term, 1899. 

§§ 415, 1825, 1826, 2472, 2552, 2742. 

"Surrogates Court — Application for leave to issue execution — 
Statute of Limitation — Res judicata. 

On an application to the Surrogate for leave to issue execution, 
the creditor must show either that the administrator has funds 
of the estate on hand applicable to the payment of the Judg- 
ment, which he refuses to apply, or that funds of the estate 
have been misapplied which ought to have been devoted to the 
payment of the judgment. Sections 1825, 1826 and 2552 of the 
Code of Civil Procedure construed; following In re Hatha- 
way's Estate, 24 N. Y. Supp., 468; Ilauselt v. Gano, 1 Dem., 36; 
Matter of Congregational Soc, PA App, Dlv., 387. 

Under sections 2472 and 2742, Civil Procedure, a Judgment on 
final accounting binds only those persons who are parties or 
have been served with notice of the proceeding. 

The Statute of Limitations does not begin to run against a cred- 
itor, whose claim is contested, until the entry of Judgment. 
Accordingly, field that the Statute of Limitations is no bar to a 
cluimaul*s right to open a decree of distribution, although more 
than seven years have elapsed since the entry of such decree. 
Section. 415 of the Code construed; Matter of Congi-egational 
Society, 34 App. Dlv., 387. 

The power of the Surrogate to open a decree and order a rehear- 
ing for the purpose of determining the rights of a claimant, 
and the statu:^ of the administratrix in respect thereto, are as 
ample as the need requires. 

In an action against an administratrix, a Judgment in favor of 
the plaintifif, which awards costs, is res adjudicata upon the 
question of the presentation of the plaintiff's claim to the 
administratrix, for the reason that such costs cannot be 
awarded unless it appears that the plaintiff's demand was 
presented within the time limited by the notice to present 
claims. Sections 1835 nnd 1836 of the Code consrrue<l. 

Costs are an incident of the judgment, and procet^d usually from 
authority quite Independent of the issues litigated in the action. 
The right to costs is a substantial right, and their award or 
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denial may be reviewed on appeal. Following Carter v. Beek- 
wlth, 104 N. Y., 236; Watson v. Abbey, 141 N. Y., 179; NUes i?. 
Crocker, 88 Hun, 312. 
iJDeoided May, 1899.) 

Appeal from an order made by the Surrogate's 
Court of Kings county^ denying a petition asking 
for leave to issue an execution upon a judgment 
against the administratrix of the estate of Joseph 
Gall, deceased. Order affirmed. 

Ira Leo Bamberger y for the appellant. 

A, SimiSy Jr., for the respondent. 

Hatch, J. — It is not disputed that the petitioner 
on the 22d day of November, 1897, recovered a judg- 
ment against the administratrix of the estate of 
Gall. Upon appeal being taken the same was 
affirmed, and the order of affirmance duly entered 
on the 13th day of May, 1898. On the 3d day of 
September, 1898, application was made to the Sur- 
rogate for an order requiring the administratrix to 
pay the judgment and for leave to issue execution 
for its enforcement, or for such other relief as might 
be proper. The moving papers also tended to estab- 
lish that prior to the commencement of the action 
in which judgment was recovered the petitioner had 
caused to be served upon the administratrix notice 
of the petitioner's claim, with a demand for its pay- 
ment. The application was met by proof tending to 
establish that no notice of claim had ever been given. 
It further appeared that in the action in which 
plaintiff recovered his judgment, among the ques- 
tions therein determined was the issue as to whether 
the plaintiflf had in fact served notice of his claim 
against the estate upon the defendant therein. Upon 
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this issue the Court found that the plaintiffs claim 
was presented and exhibited by the plaintiff to the 
defendant about the month of December, 1890. The 
Court thereupon made its certificate of such fact and 
awarded judgment for costs against the estate of the 
decedent. It also appeared that prior to the entry 
of judgment, in March, 1892, the administratrix pre- 
sented an account of her proce^ings to the Surro- 
gate of Kings county, and that such proceedings 
were thereafter had as resulted in a decree, under 
(late of April 7, 1892, settling said accounts and 
directing a distribution of the estate among the per- 
sons entitled thereto as specified in the decree. It 
appeared that, upon such accounting, the claim of 
the petitioner w^as not recognized or mentioned; that 
he was not served with a citation to appear upon 
such accounting, and otherwise had no notice and 
did not appear thereon. The evidence further tended 
to establish that the administratrix had distributed 
the money and property of the estate in accordance 
with the decree, and now has no assets of the estate 
in her hands. There is no proof by the petitioner 
that any moneys of the estate are now in the hands 
of the administratrix. 

We are of opinion that in order to entitle the peti- 
tioner to have an execution issue upon his judgment, 
he is required to show either that the representative 
has funds of the estate on hand applicable to the 
payment of the judgment which he refuses to apply, 
or that funds of the estate have been misapplied 
which ought to have been devoted to the payment of 
the judgment. Such we conceive to be the necessary 
construction of sections 1825, 1826 and 2552 of the 
Code of Civil Procedure. We agree in the construc- 
tion which has been placed upon these sections by 
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the learned Surrogate of Cortland county (In re 
Hathaway's Estate, 24 N. Y. Supp., 468; Hauselt t?. 
Gano, 1 Dem., 36). This was also the rule adopted 
by the Surrogate of the county of New York, and his 
determination was aflBlrmed on appeal (Matter Con- 
gregational Society, 34 App. Div., 387). It follows, 
therefore, that the Surrogate was clearly right in 
denying leave to issue execution. This conclusion 
must result in the aflBlrmance of the order from which 
the appeal is taken, as such order does not assume 
to determine any other question, and the appellant 
does not claim that any other right to which he 
might be entitled has been denied. The learned Sur- 
rogate, however, has passed upon other questions, as 
appears from his opinion, which may seriously affect 
the petitioner in availing himself of those remedies 
to which we think he may resort; and in view of such 
possible action we are led to the expression of an 
opinion upon such questions, in order that a guide 
may be furnished for future proceedings. 

The decree which was made upon the final 
accounting was not binding upon the petitioner. The 
provisions of sections 2472 and 2742 of the Code of 
Civil Procedure only purport to bind those persons 
who are parties or have been served with notice of 
the proceedings. Where there has been such settle- 
ment and decree in derogation of a person's rights, 
he may attack the decree itself, and, procuring it to 
be opened, the administrator as to him must justify 
the distribution of the property of the estate, unless 
he be protected by other matters. 

It is said that the present decree is final for the 
reason that the Statute of Limitations bars the peti- 
tioner's right to have it opened. This depends upon 
the time when the statute began to run. It could not 
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begin to run until the claimant had established his 
interest in the estate, as prior to that time, his claim 
being in contest, it was not established that he had 
any interest. When he obtained his judgment, then 
for the first time he was in a position to insist upon 
his rights and resort to such remedies as the law pro- 
vides. Such is the express provision of section 41E 
of the Code of Civil Procedure. That the statute did 
not begin to run until the recovery of the judgmeni 
is expressly decided in Matter Congregational So- 
ciety (supra). Computed from this time the Statute 
of liimitations has not yet run, and, therefore, con- 
stitutes no bar to the petitioner's claim. The powei 
of the Surrogate to open the decree and order a 
rehearing for the purpose of determining the rights 
of the claimant and the status of the administratrix 
in respect thereto is as ample as the need requires 
(Sipperly v, Baucus, 24 N. Y., 46; Matter of Hender- 
son, 33 App. Div., 545; afllrmed on appeal, 157 N. Y., 
423; Van Rensselaer r. Van Rensselaer, 113 N. Y., 
207). As the administratrix has assumed to dis- 
tribute the estate without notice to the petitioner, if 
she filed the petition for settlement with notice of 
the petitioner's claim and/ did not make him a party 
thereto, the former decree will furnish no protection 
unless the petitioner's claim is subordinate thereto 
for some other reason. 

We think that the judgment awarding costs in 
plaintiff's action is res adjudicata upon the question 
of the presentation of the plaintiflPs claim to the 
administratrix. Upon this question the Code of Civil 
Procedure (§§ 1835 and 1836) provides, the first, that 
where a judgment for a sum of money is awarded 
against a representative, costs shall not be awarded 
against him in his representative capacity, except as 
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prescribed in the next section; the second, "Where 
it appears in a case specified in the last section that 
the plaintiff's demand was presented within the time 
limited by a notice published, as preacribed by law^ 
requiring creditors to present their claims, '^ and the 
representative unreasonably resisted, neglected or 
failed to file a consent that the Surrogate might 
determine the same, the Court may award costa 
against the representative personally or direct pay- 
ment out of the estate. ."Where the action is 
brought in the Supreme Court, the facts must be 
certified by the Judge or. Referee before whom the 
trial took place.'' It is well settled that the rule 
which works an estoppel in favor of a judgment does 
not apply in full completeness to an order. The rea- 
son for this rests in the fact that in the case of an 
order made upon a motion, it may be subsequently 
opened upon motion and reheard upon additional 
facts being shown, or the Court may reconsider its 
decision. It is not usually of that stable character^ 
nor is it attended by the strict course of procedure 
which finally culminates in a judgment (Kiggs v. 
Purcell, 74 N. Y., 270). But where the order deci- 
sively and conclusively fixes the rights of the parties 
by the determination of an issue which ripens into a 
judgment, or which may so ripen, then such order is 
as conclusive as a judgment (Webb v. Buckelew, 82 
N. Y., 555). We have recently had occasion to dis- 
cuss quite fully the effect of an order as an estoppel, 
and Mr. Justice Cullen has clearly pointed out the 
distinction when an order is and when it is not avail- 
able as an estoppel (Button v. Smith, 10 App. Div., 
566). The certificate in the present case determined 
alone a question of costs. Costs are considered as an 
incident to the judgment, and proceed usually from 
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authority quite independent of the issues litigated 
in the action. Nevertheless, the right to costs is a 
substantial right, and their award or denial may be 
reviewed upon appeal under a certificate awarding 
or denying (Carter v. Beckwith, 104 N. Y., 236; Mat- 
son t?. Abbey, 141 N. Y., 179; Niles v. Crocker, 88 Hun, 
312). Under the former chancery practice, a decree 
which finally determined the merits of the contro- 
versy and reserved no question for determination 
was final, although it (Jirected a reference to a mas- 
ter (Mills V. Hoag, 7 Paige, 18; Taylor v.' Read, 4 
Paige, 560). Such decree, however, in order to have* 
finality of character, must have determined the ques- 
tion of costs; if such question was reserved the de- 
cree was interlocutory only (Dickenson v. Codwise, 
11 Paige, 189; Williamson v. Field, 2 Barb. Ch., 281). 
As the right to costs in equity actions rested in dis- 
cretion, the parties were entitled to have such ques- 
tion determined; and, until so determined, finality 
did not attach to the decree. The withholding or 
awarding of costs, therefore, became a substantial 
part of the decree. (Belmont v. Ponvert, 3 Robt., 693, 
cited with approval in Webb v. Buchelew, supra). It 
is quite apparent, therefore, that where the right 
to costs is to be determined by a decision of the 
Court, such determination is of a substantial ques- 
tion, and forms a part of the judgment which the 
successful party becomes entitled to enter. It neces- 
sarily follows that where such award is based upon 
the determination of a particular fact, such fact 
becomes one in issue between the parties and the 
finding thereon resulting in a judgment, such judg- 
ment is finally conclusive, as the fact necessarily 
forms a basis. Fnder the Code provision, the issue 
between the parties was: Did the plaintiff iu the 
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action serve upon the defendant administratrix 
notice of his claim within the time limited by the 
published notice to present claims? In order to 
award costs, the Court must have determined such 
question in favor of the plaintiff, and it, thereupon, 
became a final determined issue between the parties, 
as conclusive upon the defendant as was the issue 
of the right to recover against the estate. It may 
not again be opened and litigated between the par- 
ties to that action, except in a direct proceeding in- 
volving that judgment. 

These views lead us to the conclusion that the 
order should be aflftrmed, but without prejudice to 
the appellant^s right to apply to open the decree of 
settlement or to take such other steps as he may be 
advised. 

All conctir. 

McENTYRE v. TUCKER 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§ 544. 

Pleading — Amendment after appeal — Term9. 

Where plaintiff recovers Judgment which, upon appeal, iB 
reversed, with costs to defendant, to abide event, because of 
insufficiency of the complaint, plaintiff will oe permitted to 
amend his complaint only on condition that he pay defendant's 
costs and disbursements for all proceedings subsequent to the 
service of the complaint, and also the costs and disbursements 
of the appeal.* 

(Decided May 19, 1899.) 

♦ Same doctrine laid down by the same Court in Fox v. David- 
son, decided May 19, 1899. 
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Action by Patrick B. McEntyre against Clarence 
Tucker. Application by plaintiff for permission to 
serve amended complaint. Application granted, and 
defendant appeals. Modified, and affirmed as 
modified. 

A. J. BaldvyiHy for appellant. 
H. G. AtwateTy for respondent. 

Van Brunt, P. J. — This action was upon a build- 
ing contract, and was originally brought in the Court 
of Common Pleas, in 1882. A trial was had before 
the Referee appointed by the Court, and a judgment 
was entered dismissing the complaint. Upon appeal 
this judgment was reversed, with costs to the plaint- 
iff to abide the event. A new trial being had, the 
plaintiff recovered. Upon appeal, this judgment 
was reversed upon the ground that under the plead- 
ings the plaintiff could not recover, and costs were 
awarded to the defendant, to abide the final event. 
The plaintiff, finding that he could not succeed as the 
pleadings stand at present, moved the Court for 
leave to amend in a material particular. This mo- 
tion was granted upon the payment of |50, and |10 
costs of motion. The defendant thereupon appealed 
from such order. 

It seems to us that the terms upon which the 
motion was granted were entirely inadequate. It is 
conceded by the motion that the plaintiff cannot 
recover in the present form of action. The defend- 
ant was therefore justified in defending; and for the 
costs and disbursements to which he has been put 
In the establishment of a successful defense, he is 
entitled to be reimbursed. It seems to us, therefore, 
that he is entitled to recover his costs and disburse- 
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ments for all proceedings subsequent to the service 
of the complaint, and also to recover the costs and 
disbursements of appeal, where such costs were 
given to him to abide the event of the action. 

The order should be modified to this extent, and, 
as modified, affirmed without costs. 

All concur. 



FUEDE V. WEISSENTHANN1B3E. 

Supreme Court, Appellate Term, New York 
County, May Term, 1899. 

§§ 682, 3343, subd. 12. 

Attachment — Yaeating by motion — Annulment by judgment 

Under section 682 of the Code of Civil Procedure, a motion to 
vacate an attachment may be made at any time before the 
actual application of the attached property or the proceeds 
thereof to the payment of the judgment, but this section does 
not apply after judgment has beeu given against the plaintiff. 

Where plaiutiflf obtains an attachment and thereafter judgment 
is rendei-e<l against him, the attachment is annulled, and fa 
motion to vacate same cannot Imj entertained. 

Under section 3343, subdivision 12, the City Court, General Term, 
has no power to vacate a waiTant of attachment annulled by 
judgment against the attaching party. Such an order of vacatur 
does not re»t in discretion and is appealable to this Court. 

{Decided May, 1899.) 

Appeal from an order of the General Term of the 
City Court, reversing an order of the Special Term 
of the City Court denying respondent's motion to 
<racate an attachment. Order reversed. 

Benjamin Ihiska, for appellant. 

George W. Cotterill and Ira Leo Bamberger, for re- 
spondent. 
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Lkventritt, J. — On the 26th day of December, 
1895, this action was begun by the issuance of a war- 
rant of attachment against the property of the de- 
fendant, a non-resident. No proceedings were taken 
to dissolve the warrant until after the trial of the 
cause on the 11th day of November, 1898, which 
resulted in an affirmative judgment for the defend- 
ant on a counterclaim. Then the defendant moved 
on the judgment roll, affidavits and the papers on 
which the warrant had been granted, to have it 
vacated and set aside. This application was opposed 
on counter affidavits. The denial of the motion at 
the Special Term was reversed at the General Term, 
and an order entered vacating the attachment. 
Thence this appeal. 

I am of the opinion that the City Court was with- 
out power to entertain the motion to vacate the 
attachment. It was annulled by the judgment rend- 
ered in favor of the defendant (Code Civ. Pro., § 
3343, subd. 12). In the absence of a stay of proceed- 
ings pending appeal, the attachment would unques- 
tionably have been entirely vacated for all purposes 
and could not have been revived. The judgment de- 
stroyed and nullified the warrant of attachment and, 
while the defendants would have been entitled to a 
formal order declaratory of that fact (Com. Exch. 
Bank v.- Bassio, 8 App. Div., 306), he obviously could 
not institute a proceeding to kill that which no 
longer had life. That, indeed, would be • legal 
supererogation. 

The defendant contends, however, that the stay of 
proceedings obtained by the plaintiff immediately 
on the rendition of the verdict and continued by the 
subsequent undertaking on appeal, suspended the 
effect of the annulment (Code Civ. Pro., § 3343, subd 
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12), preserved the vitality of the warrant, which was, 
therefore, still liable to attack. This contention is 
founded on a misconstruction of the language and 
spirit of the Code and of the intention of the Legis- 
lature. The enactment of this provision was in- 
tended to protect the plaintiff in the event of a 
reversal of an erroneous determination of the issues 
at the Trial Court. Otherwise, his victory might be 
barren, for even though successful on appeal, the 
plaintiff would find all the benefits acquired by his 
levy under the attachment dissipated by the prior 
nullification. To avoid that result, the legislature 
without continuing the life of the attachment, sus- 
pended the effect of its annulment. Pending the 
appeal there is nothing to enforce or vacate; the stay 
does not alter the situation because, notwithstand- 
ing its existence, the provisional remedy is nullified, 
but if the appeal results favorably to the plaintiff, 
then in order to relieve against all the consequences 
of the error below, the law, as it were, recreated the 
attachment by reviving it and restoring to it the 
life it had before the nullification. The reversal 
reaches back and reinvests the plaintiff with all the 
rights enjoyed before the error was committed. 
Henry v. Salisbury, 33 App. Div., 293; McKean v. 
National Life Association, 24 Misc., 512. 

Whatever form the attack may take during the 
period between the rendition of the judgment and 
the determination of the appeal, whether supported 
by affidavits or resting on the judgment alone, it 
must fail, because nothing exists against which it 
can be directed. The law did not contemplate any 
such anomalous situation, which should shield the 
plaintiff's rights with one hand, and destroy them 
with the other. 
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Section 682 of the Code of Civil Procedure, pro- 
viding that a motion to vacate an attachment may 
be made at any time before the actual application of 
the attached property or the proceeds thereof to the 
payment of a judgment recovered in the action, can- 
riot be successfully invoked by the respondent be- 
cause the section necessarily presupposes the exist- 
ence of an attachment. Here, until reversal, no 
attachment exists. 

There is no fcwce in the contention that the order 
under review is not appealable. The disposition of 
this appeal does not involve the weighing of con- 
flicting evidence, nor the decision of controverted 
facts in the aflfidavits presented below, nor the 
review of the discretion exercised by the General 
Term of the City Court. It involves merely the 
power of the City Court to entertain the application, 
and that question is always reviewable. 

The order should be reversed. 

Order reversed, with costs to the appellant. 

Frebdman, p. J., concurs. 

MacLban, J. (concurring). — An attachment was 
issued in this action upon the application and 
affidavit of the plaintiff, who was unsuccessful at 
the trial, and against whom judgment was entered 
on the 17th day of November, 1898. From that judg- 
ment plaintiff appealed, and filed an undertaking 
on appeal the 29th day of November, 1898. On No- 
vember 23, 1898, the defendant, on his own affidavit, 
the judgment roll, warrant of attachment and the 
affidavit upon which the warrant was originally 
issued, procured an order to show cause why the 
attachment should not be vacated. This motion, 
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heard upon the papers mentioned above and upon 
an opposing affidavit of the plaintiff, was denied by 
a justice at the Special Term in an order entered on 
the 21st day of December, 1898, and properly, be- 
cause, as the warrant had been annulled by the judg- 
ment in favor of the defendant (subd. 12, § 3343, C. 
C. P.), " the statute having thus provided, it would 
not be proper for the Court to take upon itself to 
make any other direction as to the warrant than that 
which the Legislature has seen flit to give " (Henry 
V. Salisbury, 33 App. Div., 293). Prom the order 
denying the motion the defendant appealed to the 
General Term of the City Court, which reversed the 
order below and vacated the attachment. 

The order of the General Term should be reversed. 

Order reversed, with costs to the appellant to 
abide the event. 



PEOPLE BX REL. STERN v. NEW YORK SOCIETY 
FOR PREVENTION OP CRUELTY TO 
CHILDREN. 

Supreme Court, Spboial Term, New York County, 
May Term, 1899. 

§§ 749, 2016. 
Infant — Commitment — Bwiew — Balsas corpus and certiorari. 

The proceedlDgs terminating In the commitment of a child to a 
reformatory institution can be reviewed upon appeal under 
section 749 of the Code of Civil Procedure, and a writ of. cer- 
tiorari cannot be issued to review such determination. 

Habeas corpus to review tJie commitment of an infant to a 
reformatory institution will not be sustained to review the 
commitment wher^ it was by final Judgment of a competent 
tribunal of criminal jurisdiction, even where the commitment 
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was inadmissible. Following People v. Sisters of St. Dominiclc, 

34 Hun, 463; People v. Pi-oteetant Episcopal House of Mercy, 

23 App. Div., 383. 
The proper procedure in such a case is a petition addressed to the 

equitable discretion of the Ck)urt. Following In re Knowack, 

158 N. Y., 482. 
(Decided May 17, 1899.) 

Application by the people for habeas corpus and 
certiorari, on the relation of Julia Stern, against the 
New York Society for the Prevention of Cruelty to 
Children and the Five Points House of Industry. 
Writs dismissed. 

Benjamin Rcass, for relator. 
Delwncey Xicoll, for respondents. 

GiEGERiCH, J. — Upon return of writs of habeas 
corpus and certiorari, it is not disi>uted that the 
infant, whose custody is the subject of dispute, was 
committed to the charge of the respondent, the Five 
Points House of Industry, by final judgment of a 
competent tribunal of criminal jurisdiction, and is 
now temporarily in the custody of the respondent, 
the New York Society for the Prevention of Cruelty 
to Children, because of the breaking out of a con- 
tagious disease in the house of reception of the for- 
mer; but the moving party contends that upon 
aflftdavits showing the inadvisability of the commit- 
ment, as a matter of fact, the general powers of the 
Court, as the guardian of the interests of all infants, 
should be exercised favorably to the application. 
WhUe it is to be conceded that the Court has power 
to go behind a commitment of this character in the 
interests of the infant committed, where a direct 
proceeding is instituted by petition addressed solely 
to the equitable discretion (In re Knowack, 158 N. Y., 
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482), the power cannot be exercised at the instance 
of the present appli€ant, in view of the form of the 
application. Here the proceeding is not such as was 
instituted in the case cited, and the rules governing 
applications based upon writs of certiorari and 
habeas corpus are precise. As the proceedings which 
terminated in the commitment of the child can be 
adequately reviewed upon an appeal, as prescribed 
by section 749 of the Code of Criminal Procedure, a 
writ of certiorari cannot be issued to review such 
determination (Code Civ. Pro., § 2122). Moreover, 
such writ was not intended to enable a Justice to 
review the evidence upon which the commitment is 
based (People v. Sisters of St. Dominick, 34 Hun, 
463, 2 N. Y. Cr. R., 528; People v. American Female 
Guardian Soc, id. 538, note). The commitment hav- 
ing been made by a Court of competent jurisdiction, 
the writs cannot be sustained (Code Civ. Pro., § 2016; 
People t?. Sisters of St. Dominick, supra; People v. 
Protestant Episcopal House of Mercy, 23 App. Div., 
383), and, since the return is not assailed upon juris- 
dictional grounds, there is nothing before the Court. 
Writs dismissed. 



WELLS V. NATIONAL CITY BANK. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§ 820. 

Interpletider — When allowed. 

Under section 820 of the Code of Civil Procedure, where the 
defendant in an action to recover upon a contract, or to recover 
a chattel, may, upon iHroof that a person not a party to the 
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action makes a demand against nlm for the same debt or prop- 
erty, apply to the Court for an order substituting such person, 
but the defendant is not entitled to the order upon the mere 
showing that a third person has made a demand for the same 
debt or property without collusion, he must show the facts upon 
which the claim is based, and that it has some reasonable 
foundation. 

{Decided May 19, 1899.) 

Action by James L. Wells, as trustee in bank- 
ruptcy of Russell H. Hoadley and Chester C. Mun- 
roe, bankrupts, against the National City Bank of 
New York, to recover funds deposited with defend- 
ant by said bankrupts. An order granting the 
motion by defendant for an order of interpleader. 
Plaintiff appeals. Reversed. 

W. G. Percy, for appellant. 

John A. Oarver and Moses Weinman^ for respondent. 

Patterson, J. — This is an appeal from an order 
of interpleader. It was made to appear to the Court 
below that on, November 28, 1898, the firm of Hoad- 
ley & Co. had on deposit with the defendant a sum of 
about $45,000; that on the day named they filed their 
petition in bankruptcy; that they were adjudged 
bankrupts in December, 1898, and the plaintifiE was 
appointed trustee of their estate in February, 1899. 
Upon qualifying as such trustee, he made a demand 
upon the defendant for the moneys on deposit, and, 
such demand being refused, he brought this action. 
Thereupon the defendant moved upon an alSadavit 
of its cashier to interplead the Tropical Trading and 
Transporting Company, Limited, and one Minor C. 
Keith, upon allegations that the first-mentioned of 
such parties claimed |17,351 of the moneys so on 
deposit, and the latter claimed the whole amount of 
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such moneys. The only other allegations of any 
materiality contained in the cashier's affidavit are 
that the claims mentioned were made without collu- 
sion of the defendant, and that the defendant has 
no interest in the same except to pay the money to 
the person actually entitled, and there is a general 
statement that the defendant cannot safely deter- 
mine to which of the claimants the money should 
be paid, and is ready and willing to pay the same 
into Court, or as the Court may direct, upon the 
defendant being discharged from liability to either 
the plaintifF or the claimants. Annexed to the affi- 
davit of the cashier are exhibits purporting to be 
copies of notices of claim served upon the defendant 
by the Tropical Trading and Transporting Company, 
Limited, and by Mr. Keith, through his attorneys. 
In addition to the affidavit of the cashier and the 
exhibits annexed thereto, the defendant presented 
to the Court an affidavit made by one of the attor- 
neys of the parties who served the notices of claim 
upon the defendant. That affidavit adds nothing 
whatever to the force of the moving papers. It 
merely states that the affiant is a member of a firm 
of attorneys-at-law, acting for the two parties 
named, and that such parties claim the whole of the 
fund on deposit with the National City Bank, and 
that such claim is based upon the ground that the 
fund is derived entirely from the proceeds of prop- 
erty belonging to such parties, and that those parties 
have fully and fairly stated to him, the affiant, the 
facts upon w^hich they base their claim, from which 
statements he believes that property belonging to 
the Tropical Company of the value of $17,000, was 
disposed of by the bankrupts, and property consist- 
ing of negotiable drafts belonging to Mr. Keith was 
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also disposed of by the bankrupts, of the value of 
f44,000, and that the subject of the action consists 
3t the proceeds of the property so disi)osed of, and 
lie believes the claims of his clients to be meritor- 
ious, and made in good faith, and without any collu- 
sion with any party to this action. Such an affidavit, 
made under such circumstances, being based upon 
nothing but statements and communications made 
by a client to an attorney, can have iio force what- 
ever as proof, notwithstanding the entire good faith 
with which it may be made. It is insisted by the 
respondent that it is entitled to the order of inter- 
pleader under section 820 of the Code of Civil Pro- 
cedure upon the mere showing that a person, not a 
party to the action, has made a demand for the same 
debt or property without collusion and in support 
of that view it relies upon certain cases, such as 
Dreyfus v. Casey (52 Hun, 96), in the opinion in 
which case it is said that it is only necessary, in 
moving for an interpleader under section 820 of 
the Code, for a defendant to show, in order to avail 
himself of its provisions, that a person not a party 
to the action makes a demand for the same debt or 
property without collusion with him. It is argued 
that the section, applying only to a proceeding by 
motion, requires less to be shown than would be 
necessary to support an action for an interpleader. 
The case cited has been criticised in other decisions; 
notably in Burritt v. Publishing Co. (19 App. Div., 
610), in which it is said that both the old action 
of interpleader and the Code provision contemplate 
the same result, which is to relieve a party from con- 
testing a claim in which he has no interest; that the 
practice has been simplified by the Code provision; 
that that provision is a substitute for the action, 
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but that fact fumighes no reason for dispensing with 
such proof as was heretofore required to entitle a 
party to relief by suit. In Schell v. Lowe (75 Hun, 
43), it was held that the remedy authorized by sec- 
tion 820 of the Code of Civil Procedure is a substi- 
tute for the action of interpleader, and is governed 
entirely by the same principles, and it is there pro- 
claimed that in such a suit it must be shown that 
there are adverse claims to the same thing, that the 
complainant has no beneficial interest in that thing, 
that he cannot determine, without hazard, to which 
of the claimants the thing belongs, that there is no 
collusion between the person seeking the relief and 
the claimants, and that he brings the money into 
Court to await the determination as to its ownership. 
In Bank v. Yandes (44 Hun, 55), it was held that a 
reasonable doubt that the stakeholder would be 
safe in paying must be shown. Section 820 of the 
Code loakes it discretionary witji the Court to grant 
the motion, which, of course, means a judicial dis- 
cretion. The later cases in this Court indicate under 
what circumstances that discretion will be exercised. 
Thus, in Stevenson v. Insurance Co. (10 App. Div., 
233), it was held that the section of the Code referred 
to introduces no new rule respecting requirements 
necessary for an interpleader. That, to authorize an 
order, it is not sufficient that a claim has been pre- 
sented against a fund already claimed' by another, 
but that it is necessary for the moving party to prove 
that the claim has some reasonable foundation, or 
that the stakeholder cannot, without hazard, deter- 
mine to which of the claimants he should pay the 
fund. What is required upon the subject is proof 
of some kind, and not naked assertions. In Roberts 
V. Vanhorne (21 App. Div., 369), the subject is again 
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considered, and there it was held that an order of 
interpleader should not be granted where the mov- 
ing aflSdavit failed to state facts or circumstances 
which placed in doubt the right of the plaintiff to 
recover the moneys he sued for, or which failed to 
show that the demand of an alleged claimant had 
some reasonable foundation from which the infer- 
ence might be drawn that the moving party would 
be placed in danger were the order not granted. 
And the same view was again taken in Wertheimer 
V. Independent Order Free Sons of Judah (28 App. 
Div., 64). From these cases it appears that the dis- 
cretion resting in the Court under section 820, will 
not be exercised in the direction of granting an inter- 
pleader, and thus involving a plaintiff in serious con- 
troversies and litigations with third parties, unless 
something more appears than that a demand has 
been made, or a notice of claim served upon a de- 
fendant seeking to interplead. That is the situation 
in this case. No facts are shown which indicate that 
the defendant is really placed in peril with refer- 
ence to this fund by reason of anything contained in 
the notices served by the Tropical Company and Mr. 
Keith. The basis of the Tropical Company's claim 
does not appear in its notice. That of Mr. Keith 
seems to be based on an allegation that the proceeds 
of negotiable paper belonging to him have gone into 
the bank accounts of the bankrupts. But the same 
notice in each case, which would locate the moneys 
claimed by those parties in the National City Bank, 
also locates the identical moneys in the Western 
Bank of the City of New York, for the notices are 
directed to both banks for precisely the same moneys 
arising out of precisely the same transactions. As 
said before, the affidavit of the attorney as to infor- 



VOL. XXIX. 199 



Wells 17. National Oity Bank. 



mation received from his client does not identify the 
fund in the City Bank as the proceeds of property 
belonging to either of the parties on whose behalf 
the notices were served. 

Without considering other questions that have 
been raised on this appeal, we think the order must 
be reversed, with costs, and the motion for the inter- 
pleader denied, with costs. 

All concur. 

Interpleader — Bufjloiency of claim,— In the case of Post v. 
Emmett, decided by the Supreme Court, AppeUate Division. First 
Department, May 19, 1899, the plaintiffs alleged that they were 
partners doing business as broilers in the city of New York, and 
that during the months of December, 1897, and January, 1898, 
the defendant, Emmett, deposited with them, as security for 
purchases of stocks which they were to make on her account, 
certain stocks and bonds, of the value of about $235,000; that 
at the time of the bringing of this action, which was on the 6th 
of March, 1899, a large portion of these stocks had been sold, 
and the plaintiffs had in their hands a balance from the sales 
of about 16,500, and they had also about 800 shares of stock and 
a few bonds, all of which were claimed by Emmett, who had 
deposited them. They state further that the defendant, J. Jaffred 
Butler, as temporary administrator of the goods, chattels and 
credits of Joseph Richardson, deceased, claimed that all of said 
securities now in the hands of the plaintiffs, and the money in 
their hands as proceeds of the securities sold, belonged to Joseph 
Richardson, and demands them of the plaintiffs. The complaint 
contains further formal allegations necessary to establish a cause 
of action for an interpleader, and demands the usual relief asked 
in such actions. After the action was begun, a motion was made 
for an injunction restraining the defendant, Emmett, from pro- 
ceeding with two suits which she had brought against the 
plaintiff herein to recover the money and securities which were 
the proceeds of what she had deposited with the plaintiffs, and 
allowing the plaintiffs to pay the money into Ck)urt and deliver 
up the securities, so that the defendants might interplead as to 
their title. The motion was denied, and from the order denying 
it this appeal is taken. 

The Court say (Rumsey, J.): "The parties do not differ as to 
the rule of law applicable to these cases, which is neither 
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iiuhiitled nor doubtful. Before one, situated as the plaintiffs 
in this action seem to be, is entitled to an order of interpleader 
between persons making adverse claims to the securities in his 
hands, it is necessary to establish, not only that adverse claims 
are made, but that the claims have some reasonable foundation, 
and that there is reasonable doubt whether the stakeholder would 
be safe in paying over the money. The mere fact that a claim 
has been made is not sufficient, but it is necessary to show, in 
addition to that, some facts or circumstances which would satisfy 
the Court that the claim made has such facts to support it, or 
such foundation in law under it as would create a reasonable 
doubt that the holder of the securities would not be safe in pay- 
ing them over to the person from whom he received them (Bank 
V. Yandes, 44 Hun, 55; Stevenson v. Insurance Co., 10 App. Div.. 
233; Schell v. Lowe, 75 Hun, 43). If the party claiming that he 
Is entitled to be protected from an adverse claim comes into Court 
for that protection, he is not entitled to it, unless he establishes 
that there is some foundation for the claim, or plausibility in it, 
so that the Court can see that he needs protection because he is 
likely to suffer from the adverse claim if he pays or delivers 
the security in hostility to it (Mars v. Bank, 64 Hun, 424). It was 
formerly held that the mere fact of a claim was sufficient to 
entitle the stakeholder to an interpleader, but that rule has been 
abandoned, and the rule now seems to be settled as stated above. 
Judged by what is now the settled rule, the plaintiffs' papers 
are entirely insufficient to entitle them to the relief which they 
ask. The securities received by them from Miss Emmett stood 
In her name, and had been used as collateral security for a note 
given by her and indorsed by Joseph Richardson. There was 
nothing upon their face to show that Joseph Richardson had 
any title or interest whatever In the securities. No evidence is 
produced that he ever owned them, or that they were bought 
originally with his money, or that in any way he had any 
Interest whatever in them. Nothing is presented to warrant any 
doubt on the part of the plaintiffs that the securities belonged to 
Miss Emmett, except a claim by Butler, as temporary adminis- 
trator of Joseph Richardson, that he is entitled to them as such 
administrator, accompanied by an unverified statement of the 
grounds of his claim. There is not one word of testimony in 
the case to sustain this claim, and, if the claim had been verified, 
there is nothing to throw any doubt upon the ownership of these 
securities by Miss Emmett The plaintiffs' claim Is therefore 
entirely unsupported. But, to add to the strength of the defend- 
ant's contention, there is produced on her part her own affidavit, 
explaining the circumstanceB stated in the unverified claim as 
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to the foundation of the right of Joseph Richardson, and show- 
ing clearly that the title to the securities was In her, and that 
they never belonged to Richardson. In the face of these proofs, 
It Is very clear that the claim adverse to the plaintiflf*s bailor 
Is entirely unfounded, and there jk no reason to apprehend that 
they are In any danger whatever If they pay over the balance 
in their hands to Miss Emmett, from whom they received the 
stocks, and transfer to her the securities that are left" 



BURNETT V. MITCHELL. 

Supreme Court, SPEOiAii Term, New York County, 
March Term, 1899. 

§§ 870, 872, subd. 4. 

Discovery — Examination of plaintiff before trial —- Sufficiency of 

affidavit. 

Under section 872, subdivision 4, on an application for examina- 
tion of the plaintiff before trial, it Is not suflSdent to merely 
allege in the affidavit that the testimony of the party is neces- 
sary in the defense of the action; the affidavit should set forth 
the facts and circumstances showing such examination to be 
material. 

{Decided March, 1899.) 

Motion to vacate order for examination of plaint- 
iff before trial. Motion granted. 

Carroll Sprigg, for the motion. 

Hatch & Wickes, opposed. 

GiLDERSLEEVB, J. — This is a motion to vacate an 
order for the examination of the plaintiff before trial, 
under section 870 of the Code. The aflldavits upon 
which the order was granted are made by the de- 
fendant and his attorney, and set forth all the 
formal requirements of section 872 of the Code appli- 
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cable to the case. It is objected that they do not 
comply with subdivision 5 of said section, for the 
reason that they do not show that the defendant 
cannot have the attendance of the plaintiff at the 
trial. This subdivision, however, particularly states 
that it does not apply to a case where a party to the 
action is to be examined. No aflldavits have been 
submitted on the part of the plaintiff on this motion, 
but the motion is made upon the papers upon which 
the order was granted, together with a previous order 
for a bill of particulars, the bill of particulars served 
thereon, and a supplemental bill of particulars. 
Rule 82 of the general rules of practice requires 
that the affidavit shall specify the facts and circum- 
stances which show, in conformity with subdivision 
4 of section 872 of the Code, that the examination of 
the person is material and necessary. It is not suffi- 
cient merely to allege that the testimony of the 
party is material and necessary for the party making 
the application, in the prosecution or defense of the 
action, or that the party cannot safely proceed to 
trial without the examination (see Crooke v. Corbin, 
23 Hun, 176). I do not think that the defendant has 
sufficiently complied with the requirements of this 
rule. The motion is granted, with f 10 costs to abide 
the event. 

Motion granted, with f 10 costs to abide event. 

Discovery — Costs, — In the caae of McGarth v, Algrer, decided 
by the Appellate Division, Second Department, April 18, 1899, It 
was said to be error, In granting defendant an order of discovery 
to tax costs absolutely on plaintiff, since. they should abide the 
event of the action. 
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PKESS PUB. CO. V. ASSOCIATED PRESS. 

Supreme Court, Special Term, New York County, 
April Term, 1899. 

§ 872, subd. 7. 

ExaminatUm before trial — Corporate offices — Production of hooks — 
Excwe — Contempt, 

An order under section 872, subdivision 7, for the examination of 
officers of a corporation, fixing the date of the examination, and 
directing the witnesses to produce at the examination boolss 
and papers, the witness need not produce all the books and 
papers at the time fixed for the first hearing, but he must pro- 
duce them from time to time as occasion for their use arises. 

Failure to produce books and papers in obedience to such order 
will be punished as a contempt of court. 

To excuse the production of such books and papers the witness 
must establish by affirmative proof that he has not the pos- 
session or control of the books and papers not produced, and 
also establish his good faith in the matter. 

Where an order requiring the officer of a corporation to produce 
the books of the corporation in an examination before trial is 
asked for, if such officer has not the custody and control of 
the books, he should show that fact on the application; after 
the order has been affirmed on appeal, it is too late to raise the 
point on the examination. 

{Decided Ap^ril, 1899.) 

Motion to punish Charles M. Palmer for contempt, 
in failing to produce, before a Referee appointed to 
take his deposition, certain books and records. Mo- 
tion granted. 

John M. Bowers, for plaintiff. 

B. F. Emsteirty for defendants. 

Beekman, J. — On December 17, 1897, an order 
was made by Mr. Justice Pryor for the examination 
before trial of William K. Hearst, president of the 
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defendant, the Star Company, and Charles M. 
Palmer, treasurer of the defendant, the Morning 
Journal Association. The witnesses were directed 
to appear before a Referee who was appointed to 
take such examination on a day fixed by the order. 
The order also contained a direction that " the said 
William R. Hearst, as president of the Star Com- 
pany, defendant herein, produce before the said 
Referee, at the said examination and taking of his 
deposition as aforesaid, the following books and 
records of the defendant, the Star Company, to wit: 
Ledgers, journals, register for statements and bills, 
cash books, paper checker's record of running orders, 
record book for advertising totals, accounts with 
country dealers, ledgers, journals, mail blotters, 
return books, cash sheets bound monthly, record 
book for no-name cash, books relating to collections, 
white-paper accounts, tag or figuring book giving 
record of white-paper consumption, each edition; lot 
book giving record of rolls used, and production of 
each; companies' accounts, giving totals by days and 
months. Miscellaneous: Subscription cash books, 
letter books, copy books, records of editorial and 
art pay rolls, correspondents' rolls, foreign and do- 
mestic; contract books, all newsdealers' contracts, 
books containing records of leases.'' A like direc- 
tion was given to the witness, Charles M. Palmer, as 
treasurer of the defendant, the Morning Journal 
Association, "to produce at the said examination 
and taking of his deposition the like books and rec- 
ords of the defendant, the Morning Journal Associa- 
tion." A motion was thereafter made to vacate this 
order, which was denied at Special Term, and the 
order there made, after fixing another date for the 
examination, reiterated the specific directions given 
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by Mr. Justice Pryor for the production by each 
witness of the books and papers mentioned in the 
original order. From this determination an appeal 
was taken to the Appellate Division, which affirmed 
the order appealed from, and in the order of affirm- 
ance also fixed a new day for the examination, and 
gave similar directions for the production by each 
witness of the books and papers above enumerated 
" at the said examination and taking of his deposi- 
tion.*^ A subpoena duces tecum following the direc- 
tions of the order was duly served. The examination 
of the witness, Charles M. Palmer, then proceeded 
before the Referee. None of the books and paperg 
mentioned in the order above referred to has been 
produced, although called for by the plaintiflf'g 
attorney, and this motion is now made to punish the 
witness, Palmer, for a contempt in failing to compl j 
with the directions in that regard which he had 
received. 

In considering the question thus presented, it 
becomes necessary to determine exactly what was 
the measure of duty which was imposed upon him 
under the order. In the first place, he was not 
bound to produce the books for the purposes of a 
discovery and inspection, as the order was not made 
for any such purpose, nor does it in any way sanction 
such a procedure. The direction for their produc- 
tion was intended to, and could only, be ancillary to 
the examination of tha witness, which is the sole 
ground upon which authority to make the order 
rests. As is said by the Court in the opinion rend- 
ered on the decision of the appeal : 

" Its object is that if a reference to the books be- 
comes necessary during the examination, either to 
corroborate or contradict a witness, or to make the 
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proof preliminary to the introduction of the books 
in evidence upon the trial, such proof may be made 
and the books may be referred to for that purpose. 
This is not an order for the discovery and inspection 
of the books, but purely such a one as is authorized 
by the section of the Code above referred to. Code 
Civ. Pro., § 872, subd. i:' Press Pub. Co. v. Star Co., 
33 App. Div., 242; 53 N. Y. Supp., 371. 

Manifestly, then, the time when the production 
of a book becomes obligatory is when, in the course 
of the examination of the witness, it appears that a 
reference to the book or its use for any of the legiti- 
mate purposes of such examination is necessary or 
proper. When such an occasion has arisen, a de- 
mand for the book renders its production impera- 
tive, and a refusal to comply is contumacious. That 
this view does not conflict with the order in question 
is, I think, quite plain. It is true that literally the 
order requires the witness to produce the books and 
papers before the Referee on the date fixed for the 
examination, but the words are added, " at his said 
examination and taking of his deposition; ** import- 
ing, upon a reasonable construction, that, when an 
occasion for their use should arise during the exami- 
nation, they should be immediately available for 
that purpose. This fully satisfies the object of the 
Code provision upon the subject, and therefore of 
the order made pursuant to its authority. Whatever 
exceeds that may well be characterized as unrea- 
sonable, as it seems to me would be the case if the 
claim be admitted that the witness should be dealt 
with as recalcitrant merely because he did not pro- 
duce every book mentioned in the order or subpoena 
before the examination had disclosed any occasion 
whatsoever for their use. The Court is alwavs 
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solicitous that its mandates shall not impose unnec- 
essary and vexatious burdens upon those to whom 
they are issued, — a policy that would certainly be 
ignored if it should be held that the order in ques- 
tion was disobeyed by the failure of the witness to 
produce before the Referee, simultaneously with his 
appearance for examination, the great mass of books 
and papers which have been enumerated. It may 
safely be affirmed that the Appellate Division never 
intended anything of the kind, nor does the order 
require any such construction. It must be borne 
in mind, however, that I am dealing solely with the 
question of the legal duties or obligations imposed 
upon the witness by the order and subpoena. Prac- 
tically, it may be necessary for him to have all of 
the books and papers on hand in order to meet a 
demand properly made upon him in the course of his 
examination for the production of one or more of 
them; for, when such a demand is made, the direc- 
tions of the order become operative, and a present 
failure to comply is an act of disobedience. The 
preparation to meet the demand, when duly made, 
may therefore involve great hardship; but, if so, it 
arises from the necessities of the case, and must be 
submitted to as unavoidable. The Court could, and, 
in a proper case, doubtless would, qualify such a 
direction as that which has been given here in such 
a way as to minimize the inconvenience complained 
of; but it does not appear that any effort was made 
by the defendants to secure any such modification. 
Where the examination is being conducted before 
a Justice of the Court, the latter could doubtless 
regulate the production of the books in like man- 
ner; and, even where it is had before a Referee, 
although he has no power to rule upon questions 
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of evidence (§ 880, Code Civ. Pro.), I still think that 
his general control of the proceeding is sufficiently 
broad to justify him in giving such reasonable direc- 
tions in the matter as would serve the convenience 
of the witness without prejudicing the examining 
party in securing every advantage that it was in- 
tended and provided he should have under the order. 
But, of course, such directions must be purely regu- 
lative and not in any sense subversive of the man- 
date of the Court. 

While, then, I am of the opinion that the witness, 
Palmer, cannot be regarded as in contempt for the 
mere failure to have all of the books and papers 
before the Referee at the time fixed for his attend- 
ance, the record shows subsequent conduct on his 
part, constituting a violation of the order, sufficient 
to support the motion. It appears that while the 
examination was proceeding a demand was made 
upon him for two certain ledgers mentioned in the 
order, and that he refused to produce them. The 
report or certificate of the Referee to the Court con- 
tains, among others, the following statement: 

" That during said proceedings on said date, the 
counsel for the plaintiflf again demanded the pro- 
duction of all the books and papers called for by 
the order, and specifically demanded the pro- 
duction of a certain ledger kept in March, 1897, by 
the Morning Journal Association; and the witness 
then and there declined to produce all or any of the 
said books and papers called for by said order, and 
likewise refused to produce the said ledger." 

Again the Referee certifies that on a subsequent 
date, to which the examination had been adjourned: 

" The counsel for the plaintiflf again demanded the 
production of the books and papers of the Morning 
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Journal Association and the Star Company, and all 
the books described in the aforesaid order, and the 
said Charles M. Palmer refused to produce said 
books and papers, and at said time and place the 
counsel for the plaintiff called upon the said Charles 
M. Palmer to produce the books and papers which 
by the terms of the aforesaid order he personally 
was directed to produce, all of which the said 
Charles M. Palmer refused, and stated that, under 
the advice of counsel, he should not at any time pro- 
duce all or any of said books; and again at said time 
counsel for the plaintiff specifically called upon the 
said witness to produce a certain ledger of the ilorn- 
ing Journal Association, containing entries made in 
the month of March, 1897, which said Charles M. 
Palmer, under^ the advice of counsel, said he would 
not then, or at any time, produce." 

The Referee has also certified tp the Court the 
stenographic minutes of all that took place before 
him, which substantially support the facts which 
he has stated. It also appears that the counsel for 
the plaintiff was most reasonable and accommodat- 
ing in his treatment of the witness through the 
entire examination, and was prepared to come to 
an understanding with the opposing counsel with 
reepect to the production of the books for the pur- 
pose of relieving the defendants and the witness 
from all unnecessary inconvenience. His overtures, 
however, in this regard, met with no response. At 
session after session the witness was explicitly 
called upon to produce these specific ledgers, which, 
with equal explicitness, he declined to do, usually 
assigning as a reason therefor the advice of counsel. 
I am not concerned with the advice so given, beyond 
yielding it such consideration as it may deserve 
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when determining the extent of the penalty to be 
inflicted, following an adjudication of contempt. It 
is not an excuse which can in any way relieve the 
witness from his obligation to comply with the order 
of the Court. The demand for these particular books 
was properly made, as an occasion for their use in 
aid of the examination had arisen; and the refusal 
of the witness to respond constituted a distinct vio- 
lation of the order, and a contempt which it is im- 
possible for the Court to overlook. It is idle to say 
that the production of these books had become 
unnecessary because the witness had, between ses- 
sions before the Referee, refreshed his recollection 
from an examination of the books elsewhere, and 
therefore answered questions which before he had 
been unable to do correctly. The counsel for the 
plaintiflf had a clear right to see the particular por- 
tion of the books which had thus assisted the wit- 
ness. When the question as to the production of 
the books first came up, apparently the only objec- 
tion which counsel for defendants made was on the 
score of inconvenience. At a subsequent session, 
however, an attempt was made to show that the 
witness did not have the possession of, or control 
over, the books. The proof, however, as far as it 
went, does not afford sufficient evidence of his actual 
inability to produce them. Indeed, when he was 
asked whether he could not do so if he wanted to, 
his counsel promptly objected, and refused to allow 
him to answer the question. Furthermore, there is 
no affidavit on this motion tending to show the exist- 
ence of any such disability. I am satisfied that there 
was not then, nor is there now, any obstacle in the 
way of his compliance with the order. Excuses of 
that kind are treated by the Courts with suspicion, 
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and nothing but affirmative proof demonstrating 
the fact, as well as the good faith of the witness 
in the matter, will be accepted as satisfactory (Fen- 
Ion V. Dempsey, 21 Abb. N. C, 291; s. c, 50 Hun, 131). 
But the time to have raised this question and had it 
determined was on the motion made by defendants 
to vacate the original order. That they recognized 
this is shown by the statement contained in Palmer's 
affidavit, which was read in support of that motion, 
where he says, among other things, that the books 
and papers of the Morning Journal Association were 
under the control of the defendant, Hearst. The 
Court, however, affirmed the order in its entirety, 
and it is now too late to present this plea, in the 
absence of evidence of subsequent occurrences 
which, without fault of the witness, had rendered 
the production of such books impossible. 

It follows that the witness. Palmer, should be 
adjudged guilty of a contempt of Court for his dis- 
obedience of the order and subpoena in the respect 
above stated. An order will be made accordingly, 
fining him the costs and expenses of this motion, the 
amount of which will be determined on the settle- 
ment of the order, and committing him to the county 
jail until the two books above mentioned are pro- 
duced; the commitment not to issue until five days 
after the entry of the order. 

Ordered accordingly. 
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REID V. GAEDEKE. 

Supreme Court, Appellate Division, First De- 
partment, March Term, 1899. 

§ 1002. 

New trial — Netoly -discovered evidence — Costs, 

A part J must make proper preparation for trial and produce all 
eyidence he has or can duly procure, or a motion for a new 
trial will be denied. 

Thus in a case where, in preparing for the trial of an action 
against an executor for board furnished decedent, the executor, 
though he knew that decedent was absent occasionally In the 
time during which it was claimed board was furnished, and 
that decedent had relatives at a certain town, made no effort 
to ascertain the duration of such absences, supposing they 
were short, a new trial for newly-discovered evidence that such 
absences were of considerable length was properly refused. 

Under section 1002, Code of Civil Procedure, the plaintiff is enti- 
tled to full costs on the overruling of a motion for a new triai 
on newly-discovered evidence. Following Bolte v. Railroad Co., 
App. Div., February 10, 1899. . 

{Decided March 10, 1898.) 

Action by Annie Reid against John Q. L. Gaedeke, 
as executor of the will of Elizabeth S. Koetter, de- 
ceased. Judgment was rendered for plaintiff, and 
from an order denying a motion for a new trial de- 
fendant appeals. Order affirmed. 

W. J. Lippmanny for appellant. 

H. Necarstdmery for respondent 

Van Brunt, P. J. — This action was brought to 
recover upon two causes of action, one for board 
alleged to have been furnished by the plaintiff to 
the decedent, and this is the only cause of action to 
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which the present appeal relates. The complaint 
alleges that from the 1st day of October, 1889, until 
the 1st day of April, 1892, a period of 132 weeks, 
Elizabeth Schneider Koetter occupied certain rooms 
in the plaintiff's premises, and was furnished with 
board by her. There was evidence tending to show 
that the deceased stayed the whole of these 132 
weeks (except a short period of time) with the plaint- 
iff. A recovery was had for the amount of the claim; 
and a motion was made for a new trial upon the 
ground that the defendant has, since the trial, dis- 
covered evidence showing that the deceased was 
absent and boarding elsewhere for a considerable 
portion of the time mentioned. Upon the hearing 
of the motion, it was denied, upon the ground that 
the defendant would have been in position to make 
the proof that he now presents, had he made a proper 
preparation of the case for trial, for which there was 
abundant time. With this conclusion we see no 
reason to differ. The evidence introduced upon the 
trial indicated absences of the decedent from the 
plaintiff's house when she was at Elizabeth, and the 
defendant well knew that she had relatives residing 
there; being the persons with whom it is now 
claimed she was boarding for various periods during 
the time involved in the plaintiflPs claim. It was 
also indicated by the evidence of the plaintiff's 
brother that the deceased was absent occasionally, 
and it is apparent from the nature of the testimony 
in the case that the defendant was aware of this 
fact, and no effort whatever was made to get any 
evidence in respect thereto until after the trial. 
Although claims against the estate of a decedent are 
necessarily scrutinized with care, yet the ordinary 
rules governing the procuring of evidence are as 
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applicable to these cases as to any others. There 
does not seem to have been the slightest attempt on 
the part of the defendant to investigate the circum- 
stances of which he had notice, and it is only because 
their gravity has been called to his attention subse- 
quent to the trial that they have been deemed of so 
much importance. Ordinary diligence and care in 
the preparation of this case for trial should have 
induced the defendant to investigate these circum- 
stances in respect to absences of which he was well 
aware, the only matter in respect to which he might 
have been ignorant being their duration. If he has 
learned subsequent to the trial that they were longer 
than he had supposed, that forms no ground for a 
new trial, because he might have ascertained those 
facts just as well before the trial as after. 

The motion for a new trial upon newly-discovered 
evidence being made upon the case (§ 1002, Code Civ. 
Pro.), the plaintiff is entitled to full costs. Bolte v. 
Railroad Co., decided February 10, 1899. 

The order should be afllrmed, with costs. All 
concur. 



GOLDSTEIN v. GUEDALIA. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§ 1022. 

Ippeal — Short decision — Exceptions necessary. 

A short decision, under section 1022, Code of CivU Procedure, not 
stating separately the facts found and conclusions of law, wlU 
not be reviewed on appeal unless excepted to. 

{Decided May 19, 1899.) 
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Action by Mary L. Goldstein against Aaron Gue- 
dalia and others. There was a judgment for defend- 
ants, and plaintiff appeals. Aflarmed. 

Alfred O. ReeoeSy for appellant. 

Henry M. Ooldfogle, for respondents. 

Per Curiam. — The decision which was filed in 
this case contained no separate statement of facts 
and conclusions of law, but was a short decision, as 
permitted by section 1022 of the Code of Civil Pro- 
cedure. No exceptions were filed to it, as required 
by that section. We have recently held that where 
such is the case the Court has no power to review 
either the decision of the Court or any exceptions 
taken during the progress of the trial (Thompson v. 
Schwartz, 38 App. Div.; Van Vleck v. Ballon, 40 
App. Div.). The judgment therefore must be 
affirmed, with costs. 

Appeal from short decision — Exceptions necessary. — So held by 
the Supreme Court, AppeUate Division, First Department, In the 
case of Thompson v. Schwartz, decided April 14, 1899. 



OSBORNE V. HEYWARD. 

SuPBBMB Court, Appellate Division, Second De- 
partment, April Term, 1899. 

§ 1022. 

Decision — Suffldeney of to support judgment — Transfer of mort- 
gaged premises — Rights of mortgagor suretyship. 

Under section 1022 of Oivil Code of Procedure, a decision must 
state concisely the grounds upon which the issues have been 
decided, and direct a judgment to be entered thereon; if It 
falls to do so it affords no basis for the judgment subsequently 
entered. 
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ludaiBement on the cover of the summons and complaint: "Judg- 
ment of foreclosure and sale, with deficiency Judgment," \a 
not sufficient under section 1022, Code OivU Procedure. 

Where the decision is insufficient to support the judgment 
thereon, the practice is to reverse the judgment and remit the 
case to the Court below, for the requisite statutory findings or 
decision. See Hall v. Bestou, 13 App. Div., 116; followed In 
Shaffer v. Martin, 20 App. Dlv., 304. 

In a case where a mortgagor conveys premises subject to a mort- 
gage, the grantee, though not assuming the debt, becomes the 
principal debtor, and the mortgagor the surety, to the extent 
of the value of the land. Following Murray v, Marshall, 94 
N. Y., 611. 

In such a case, if the mortgagee refuses to foreclose when 
requested, the mortgagor will be relieved from liability for 
a subsequent deficiency rt suiting from the mortgagee's delay. 

(Decided April 18, 1899.) 

Action by Charles W. Osborne and another, as 
executors of the will of Peter P. Schoonmaker, 
deceased, against Josejihine M. Heyward and 
another, impleaded with Louis S. Miller, to foreclose 
a mortgage. From a part of the judgment adjudg- 
ing that Josephine M. Heyward and Charles P. Hey- 
ward pay the deficiency, they appeal. Judgment 
reversed. 

Charles E. Sentell, for appellants. 

Oerrit Smithy for respondents. 

WiLLARD Bartlett, J. — There is no decision in 
this case such as the Code requires upon the trial of 
issues of fact. The so-called decision, printed in the 
appeal book, is the copy of an indorsement on the 
cover of the summons and complaint, in these words: 
" Judgment of foreclosure and sale, with deficiency 
judgment. W. D. D., J. S. C' This is neither a 
decision stating concisely the grounds upon which 
the issues have been decided, and directing the judg- 
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ment to be entered thereon, as prescribed in section 
1022 of the Code of Civil Procedure, nor is it a deci- 
sion stating separately the facts found and the con- 
clusions of law. Hence it affords no basis for the 
judgment which was subsequently entered. It has 
repeatedly been adjudged by the Appellate Division 
that a final judgment determining issues cannot be 
upheld in the absence of the findings or formal deci- 
sion required by section 1022 of the Code, and the 
omission is fatal to the judgment in the case at bar. 
Under such circumstances, it has been our practice 
merely to reverse the judgment, and remit the case 
to the Court below, in order that the statutory find- 
ings or decision may be made and filed (Hall v. Bes- 
ton, 13App. Div., 116; followed in Shaffer v. Martin, 
20 App. Div., 304). In the present case, however, 
we deem it best to order a new trial, inasmuch as 
we think a different conclusion was required as to 
the liability of the appellants, if the learned Trial 
Judge believed the uncontradicted testimony in 
their behalf as to the depreciation in the value of the 
mortgaged property. The appellants insist that 
they are relieved from liability for any^ deficiency 
which may arise upon the sale of the mortgaged 
premises, by reason of the fact that when the mort- 
gage became due, and the property was worth 
enough to pay it in full, the plaintiffs neglected to 
take any proceedings to collect it, although the 
appellants then expressly notified and requested 
them so to do. The bond and mortgage for $2,500 
were executed and delivered by the appellants to 
the plaintiffs' testator in 1888, and became due in 
1893. The appellants conveyed the mortgaged 
premises in 1889 to one Matilda Sanders, subject to 
the mortgage, which, however, was not assumed by 
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their grantee. In September, 1895, they notified the 
plaintiffs to collect the amount of the bond and 
mortgage. One of the appellants, who was a real 
estate broker, testified that the market value of the 
property in that year was from |3,200 to |3,500, 
while its value at the time of the trial was from 
12,000 to $2,200. The plaintiffs introduced no evi- 
dence whatever upon the question of value. If the 
opinion evidence in behalf of the appellants on this 
subject is correct, and their request to the plaintiffs 
in 1895 to proceed to collect the mortgage was clear 
and explicit, it would seem that they were relieved 
from any liability for the deficiency. By the con- 
veyance subject to the mortgage, the land became 
the primary fund for the payment of the mortgage 
debt. The grantee of the land subject to the mort- 
gage, although not in a strict sense the principal 
debtor, has been held to stand in that relation to 
the land to the extent of its value (Murray v. Mar- 
shall, 94 N. Y., 611). The case cit^d overrules Pen- 
field r. Goodrich (10 Hun, 41), so lar as that decided 
that the mortgagor and grantor remained the prin- 
cipal debtor, and that the grantee became such only 
when he covenanted to pay the mortgage debt, and 
assumed it as a personal liability. It follows that 
the appellants, who had conveyed the property sub- 
ject to the payment of this mortgage, occupied the 
position of sureties to the extent and value of the 
land, and were entitled to the rights of sureties 
(Spencer v. Spencer, 95 N. Y., 353). In this respect 
their legal status was no different from what it 
would have been if the grantee of the premises had 
personally assumed payment of the mortgage debt. 
In such cases, the rule is settled that the neglect of 
the mortgagee to proceed to foreclose the mortgage 
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and collect his debt, when duly requested to do so, 
will relieye the mortgagor from liability for any 
subsequent deficiency, if it appears that the whole 
debt would have been collected out of the land by 
compliance with his request, but has become uncol- 
lectible therefrom on account of the delay. Thom. 
Mortg. (2d Ed.), §§ 221-224; Remsen v. Beekman, 25 
N. Y., 552; Russell v. Weinberg, 4 Abb. N. C, 139; 
and see Hunt v. Purdy, 82 N. Y., 486. 

Judgment reversed, and new trial granted, costs 
to abide the final award of costs. All concur. 



ANTONY V. DICKEL. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§ 1294. 

Appeal — Conflicting evidence — Review — Settlement — Ratification 
of agency — WJmt constitutes. 

A verdict rendered on conflicting evidence wlU not be set aside 
unless clearly against the weight of the evidence.* 

♦Some of the cases recently decided by the Appellate Division, 
Second Department, have held that a verdict rendered on con- 
flicting evidence will not be set aside by the Appellate Couit. 
See Casso v. Nassau Electric R. Co., decided April 18, 1899. 
McNamara v. Nassau Electric R. Co., decided April 18, 1899. 

Appeal — Findings of Referee are governed by the same rule. 
In the case of Rowland t?. Rowland, decided by the Appellate 
Division, Second Department April 18, 1899, Goodrich, P. J., 
says: "The Referee's report has stated the facts so tulfy that 
it is not necessary to repeat them in detail. It is sufficient to 
indicate the ground upon which the action Is brought. The 
plaintiff alleged that he was in the employ of the defendant, in 
the business conducted under the name of the * Ck)ntinental 
-Works/ under an agreement in the nature of a quasi partnership. 
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In a case where the plaintiff was present at a meeting where 
accounts between her husband and defendants were balanced, 
and defendants contended that such settlement included her 
claims, but she did not sign the receipt, nor was the certificate 
of stock given on such settlement given to her in her name, 
and she testified on the trial that her claims were not under- 
stood to be included in the settlement, and that defendants 
agreed to pay her therefor in notes or in cash at some future 
time. The itemized statement of plaintiff's claim showed many 
items which corresponded in amounts to the amounts settled 
for with the husband, but the evidence did not show that they 

by which he was to receive a stated salary and a commission on 
the profits of the business; that when he left the defendant's 
employment he received a check for a sum which the defendant 
falsely represented to be in fact the actual amount of the plaint- 
iff's percentage; and he asked an accounting and Judgment for 
the sum which should be found due to him. The defendant 
denied any false representations, and set up annual settlements 
for several years during the latter part of the plalntifTs service, 
and a full accord and satisfaction at the termination of his 
employment. The record is voluminous, covering 850 pages, and 
has required careful examination, resulting in entire approval of 
the Referee's findings of fact and of law. He decided that tlie 
annual and final settlements were fair, final, and conclusive; that 
the final settlement was a complete accord and satisfaction 
between the parties; and dismissed the complaint The findings 
of fact are made on contradictory evidence, the preponderance 
of which sustains the defendant's contentions, and we may not 
disturb these findings. As the plalntifTs counsel does not in his 
brief discuss any exceptions to the admission or exclusion of 
evidence, it is unnecessary to refer to them in detail. None com- 
mand our attention. The extra allowance was fixed at $750 ^5 
per cent on $15,000). The motion therefor was made on all the 
papers, a certificate of the referee, and an affidavit of the defend- 
ant's attorney showing that the amount claimed by the plaintiff 
in the action was |40,000, being the plaintiff'^ alleged percentages 
on $600,000. This was the aggregate of the items attacked in 
the plaintiff's objections to the defendant's account The oppos- 
ing affidavit seems to admit that about $12,000 was in conti'o- 
versy. On the moving papers, the Court, at Special Term, was 
justified in estimating ' the sum claimed, or the value of the 
subject-matter involved ' (Code, § 3253), to have been over $15,000, 
and we see no reason to interfere with his order. The Judgment 
should be affirmed." 
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were the same. The Court held that there was such a conflict 
of evidence as to require a submission to the jury. 

It was further shown that the plaintiff exchanged a certificate of 
stock which had been issued to her husband on the settlement 
between him and defendants for new certificates and a sum 
of money, but she testified that she received the money and 
new certificate on behalf of her husband and not on her own 
account. The Court held that a ratification was not shown 
of an alleged settlement in her behalf by her husband, where 
the stock was issued to him in settlement of accounts between 
him and defendants and by defendants claimed to include 
plain tiff *s claim. 

Van Brunt, P. J., and Ingraham» J., dissenting. 

{Decided May 5, 1899.) 

From a judgment in favor of plaintiff, and from 
an order denying a motion for a new trial, defend- 
ants appeal. Judgment and order affirmed. 

Charles P. Howland, for appellants. 

Robert H. Oriffin^ for respondent. 

O'Brien, J. — This is an action to recover moneys 
claimed to have been loaned to the defendants as a 
firm, and never to have been repaid. The complaint 
alleges that a partnership existed between the three 
defendants for the buying and selling of horses, and 
that the plaintiff loaned various sums to this firm 
which were never returned. The defendant, Antony, 
who is the husband of the plaintiff, did not defend ; 
but Dickel and Kroehle answered, denying the part- 
nership, the receipt of the money by them, and, as^ 
a separate defense, alleged an accord and satisfac- 
tion. There is no real dispute as to the agreement 
between the plaintiff's husband and Dickel and 
Kroehle. The latter were a firm engaged in con- 
ducting a riding academy, and the plaintiff's hus- 
band at the time of the arrangement was engaged 
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in giving riding lessons in their academy. Apart 
from the business of the academy, the three agreed 
to go into the business of buying and selling horses; 
and whether we call it a partnership or a joint ven- 
ture, or by some other designation, or regard the 
defendants, Dickel and Kroehle, as the agents of 
Antony in the sale of horses, is of no moment, 
because it is agreed that Antony was to buy horses 
which were to be sold by him or by the firm of Dickel 
& Kroehle, and that the profits arising were to be 
divided between them, — one-half to Antony and the 
other half to Dickel & Kroehle. More serious ques- 
tions involved are, in what proportions were the 
moneys for such purchases of horses to be furnished, 
and by whom, and to whom? 

It is conceded that the plaintiflf advanced moneys 
to the amount for which she recovered a verdict; and 
the jury as called upon to determine whether she 
loaned the same to her husband, or to her husband 
jointly with the other defendants. The plaintiff 
testified positively that, as the result of an agree- 
ment made, the moneys were loaned to the three, 
and she details the persons to whom the several 
sums were given at different times. From her testi- 
mony it would appear that the amounts were paid 
directly to either member of the firm of Dickel & 
Kroehle or their bookkeeper, Edward Dickel, except 
in a single instance, when, at the request of her 
husband, she gave to him personally the cash to 
purchase a horse from a Mr. Standish. That this 
horse was so purchased and placed in the riding 
academy, subject to the control of the three defend- 
ants, is not disputed. We have therefore the positive 
assertion of the plaintiflf, and the equally posi- 
tive denial by defendants, that any such arrange- 
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ment was made, or that any moneys were loaned to 
them; and there were thus presented questions of 
fact, for the determination of the jury, as to whether 
the sums were loaned to the three defendants, or 
advanced to the defendant, Antony, alone. The 
evidence on this issue is not so preponderating in 
defendants' favor as to justify our setting aside the 
verdict as against the weight of evidence. With 
regard to the defense of a settlement, or, what is 
practically an accord and satisfaction, it appears 
that in June, 1894, an adjustment of accounts was 
had between the defendant, Antony, and Dickel & 
Kroehle, by which, in payment of a credit in 
Antony's favor on the books, twenty shares of stock 
were given him in the Dickel & Kroehle Kiding 
Academy Company, a corporation formed at that 
time, which took over the assets of the firm of Dickel 
& Kroehle. Were this question one between the 
defendants alone, then the form of the receipt given 
at the time by Antony for the stock (from which 
receipt it appears that the shares were given in full 
payment of his claim against the other^ two defend- 
ants) would be nearly, if not quite, conclusive. The 
defendants, Dickel & Kroehle, undertake, however, 
to hold the plaintiff bound by this settlement made 
with her husband in June, 1894, and their contention 
is that, as she was present at the meeting when the 
adjustment was had, she must have understood, as 
they then informed her, that the settlement 
embraced all the dealings between the parties, 
including her advances of money. The plaintiff, 
however, did not sign or join with her husband in 
the receipt then given, and the stock was not made 
out in her name; and she insists — and to some 
extent she is supported by her husband, whose testi- 
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mony, however, is not complete or satisfactory — 
that her understanding of the settlement then made 
was that it related solely to the profits which her 
husband was entitled to receive out of the venture 
of buying and selling horses. She states further- 
more that her loans were not understood to be 
included in the adjustment; Dickel & Kroehle then 
agreeing to repay her by notes, or at some future 
time in cash, which promise, she says, they there- 
after refused to carry out. 

With the purpose of reaching a conclusion con- 
cerning these conflicting contentions, and of deter- 
mining what was actually included in the settle- 
ment, we take up the statement of the account as it 
appears in the exhibits. We are not materially 
aided; for, although there are many items relating to 
the purchase of certain horses, which items corre- 
spond with amounts set forth in the particulars 
given in the complaint of moneys loaned by the 
plaintiff, it does not therein appear whether horses 
other than those specified were bought by the other 
defendants, nor how many horses were sold, nor 
what were the profits. It is merely, therefore, a par- 
tial account showing tliat some horses were bought 
by Antony at prices for which he was credited on 
the books, and it does not fully describe the trans- 
actions or dealings of the parties in their purchase 
and sale of horses. We have no statement of what, 
if anything, the other defendants advanced or con- 
tributed; nor do the exhibits purport in any way to 
refer or relate to advances made by the plaintiff, 
except in so far as the inference might be drawn that 
the plaintiff advanced the moneys directly to her 
husband for the purchase of such of the horses as are 
mentioned in the account. A slight consideration. 
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therefore, shows that from these exhibits, upon 
which the defendants place so much reliance, no 
inference can be satisfactorily drawn that the settle- 
ment was understood by the plaintiff as including 
her claims, or that the stock given to her husband 
was an adjustment of all differences. And that the 
plaintiff did not so understand that there was a final 
settlement, we think, appears from the fact that she 
refused to sign any receipt, and, as she says, insisted 
then, as she has ever since, that she wa» entitled to 
receive back the money advanced by her, which 
money, she states, the defendants have repeatedly 
promised to repay her. Upon this state of the record, 
we do not see how the learned judge below could 
have made any other disposition of the controversy 
than by submitting the issue, as he did, to the jury, 
as a disputed question of fact. 

So, also, the defendants' contention that the plaint- 
iff assented to and ratified the settlement made in 
June, 1894, as payment of her claims by bringing to 
them subsequently the certificate for the twenty 
shares given to her husband, Antony, and receiving 
and receipting for $535 in cash, and two new certifi- 
cates of stock, one for six and the other for seven 
shares, is met by the plaintiff's statement that she 
received the money and the certificates, and gave the 
receipt in behalf of her husband and in payment of 
profits due him. 

With the jury's verdict, solving all the disputed 
questions in favor of the plaintiff, we do not think 
that we should interfere, and the judgment and 
order must, accordingly, be affirmed, with costs. All 
concur, except Van Brunt, P. J., and Ingraham, J., 
who dissent. 
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Ingbaham, J. (dissenting). — I cannot agree to the 
affirmance of this judgment It seems to me that, 
upon the testimony of the plaintiff, the payment of 
the money which she seeks to recover was the con- 
tribution of the capital to this co-partnership or spec- 
ial adventure, and not a loan by the plaintiflE to the 
defendants. The plaintiflE testifies: 

" I went over to the Dickel Riding Academy, and 
I saw Mr. Dickel and Kroehle. The question then 
came up of advancing some money to buy horses. 
I said I would, if it was mutually understood that I 
was to have the benefit of it through my husband 
receiving a half share of the profits. Dickel and 
Kroehle, or Mr. Dickel, said then that they would 
advance half of the amount, Mr. Antony to advance 
the other half. They would share the expenses and 
divide the profits. I agreed to do that, and Mr. 
Antony started out to buy horses, and he brought in 
one or two." 

Upon cross-examination, in answer to the ques- 
tion, " Why did you advance the money? " the plaint- 
iff stated, " I advanced it for the purpose of doing 
business with it." And to the question, " If you were 
not to receive anything, any return, any receipt or 
security, why did you advance the money?" she 
answered, *' I advanced it for the mutual benefit of 
my husband and myself. I considered that, if he had 
half of the profit of these horses, I was satisfied with 
that. I didn^t see what else I could have asked for. 
I think that was reasonable and fair. I was willing 
then to risk the money in the business of buying and 
selling horses, which Mr, Antony had been engaged 
in all these many years. This is the plaintjiflfs state- 
ment of her understanding of the arrangement under 
which she advanced the money. It is true the plaint- 
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iff testified that the defendants had promised to pay 
her back the money; but this appears to have been 
a promise made after the horses had been sold, and 
when she was insisting upon a return of the capital 
invested by her and the share of the profits which 
had been made out of the transaction. There is noth- 
ing to show a loan by the plaintiff to the defendants 
as a firm or individually, but rather as a contribution 
by the plaintiff to the capital of a joint adventure in 
which Dickel & Kroehle and her husband were 
jointly interested, the profits of which were to be 
divided between them. 

It seems to be settled that a copartnership is not 
liable for money borrowed by one partner for the 
purpose of contributing his share of the capital stock 
(17 Am. & Eng. Enc. Law, 1075, 1076, and cases cited; 
Lindl. Partn., 203; Dooner v. Haws, 21 Misc. Rep., 
642; 47 N. Y. Supp., 1112). As this action was based 
solely upon a loan made to the defendants, the plaint- 
iff has thus failed to prove her cause of action. 



WABBERSON v. WABBERSON. 

Supreme Coubt, Special Term, New York County, 
April Term, 1899. 

§ 1769.' 

MatriiMmial actions — Action by husband for annulment — Alimonp 
and counsel fees. 

In an action brought by the husband to procure annulment of 
the marnage, the wife is entitled to alimony pendente lite, and 
to counsel fees. Following Lee v, Lee, 4 Civ. Proc. Rep., 321. 

(Decided ApHl 6, 1899.) 
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Action was brought by August Wabberson 
against Carrie Wabberson, to annul a marriage on 
the ground that when it was contracted the wife had 
a husband living. Motion for alimony and counsel 
fees. Motion granted. 

H, T. Brouniy for the motion. 

Philip Carpoiter, opposed. 

GiEGERiCH, J. — The case of Lee v. Lee (4 Civ. Pro. 
R., 321), is a direct authority for the allowance to the 
wife of alimony pendente lite, and counsel fees to 
enable her to defend an action brought by the hus- 
band to annul a marriage. The principle upon which 
such allowance was made was thus cleariy stated 
by the Court in Brinkley v. Brinkley (50 N. Y., 190, 
193): 

" Where an actual marital relation has been ad- 
mitted or shown, and its existence is sought to be 
avoided by some fact set up by the husband, and it 
devolves upon him to show that fact, alimony will 
be granted until that fact is shown." 

This case, in its facts, comes directly within the 
above rule; and, after reading the motion papers, 
I conclude that the defendant should have a counsel 
fee of f30, to enable her to defend the action, and 
f4 per week during the pendency thereof for the 
support of herself and the two children of the mar- 
riage. The counsel fee may be paid in weekly install- 
ments of 93 each. Settle order on notice. 

AliriKmy and counsel fee — Action for annulment. — It is said In 
the case of Meo. v. Meo (14 Civ. Proc. Rep., 308), decided October 
11, 1888, that section 1769 does not malLe provisions for 
the allowance of alimony and counsel fees in an action by a wife 
to annul the marriage on the ground of fraud on the part of the 
husband; also that It is not authorized by tho Reyised Statutes, 
or the practice of the Courts. 
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CLAEK V. HERBERT BOOTH KING & BRO. 
PUB. CO. 

SUPBBMB COUKT, APPELLATE DIVISION, FlRST DE- 
PARTMENT, May Term, 1899. 

§ 1876. 
Creditors* suits — Temporary injunction — Object of. 

Under Code Civil Procedure, section 1876, a temporary injunction 
to restrain delivery to a judgment debtor of any property liable 
to the satisfaction of the judgment, where it appears that sucii 
action would produce Injuiy to plaintiff, an application therefor 
is insufficient which fails to show the debtor has disposed of 
any of his property, or has done or Is about to do anything to 
prevent tlie enforcement of the Judgment. 

The sole object of such an injunction is to prevent the defendant, 
during the pendency of the action, from committing, or com- 
bining to commit, an act which would Impair or render ineffec- 
tual any judgment the plaintiff might obtain; and unless it is 
made clearly to appear that some act has been done or is 
threatened from which injury will result, the injunction will 
be denied. Following People v. Canal Board, 55 N. Y., 390. 

(Decided May 6, 1899.) 

Action by Charles S. Clark against the Herbert 
Booth King & Bro. Publishing Company. From an 
order denying a motion for a temporary injunction 
and for a receiver pendente litey plaintiff appeals. 
Affirmed. 

Andreuo GHlhoolyy for appellant. 

Thaddeus Kenneson^ for respondent. 

McLaughlin, J. — Upon affidavits and a verified 
complaint, the plaintiff moved for a temporary in- 
junction and for the appointment of a receiver pen- 
dente lite. The motion was denied, and the plaintiff 
has appealed. 
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The action was brought as a judgment creditor's 
action, under sections 1871 to 1879, and the injunc- 
tion was sought under section 1876, of the Code of 
Civil Procedure. Section 1876 provides that a tem- 
porary injunction restraining the transfer to any 
person, or the payment or delivery to the judgment 
debtor of any money, thing in action, or other prop- 
erty or interest, which may, by the provisions of the 
article relating to judgment creditors' actions, be 
applied to the satisfaction of the sum due the plaint- 
iff, may be granted in the action; but the injunction, 
and the proceeding before and after it is granted, 
is governed by the provisions of article 1 of title 2 of 
chapter 7 of the Code of Civil Procedure, for which 
purpose the injunction is deemed to be one of those 
specified in section 603. Section 603 provides that 
"where it appears from the complaint, that the 
plaintiff demands and is entitled to a judgment 
against the defendant, restraining the commission or 
continuance of an act, the commission or continu- 
ance of which, during the pendency of the action, 
would produce injury to the plaintiff, an injunction 
order may be granted to restrain it." Section 604 
provides for the granting of an injunction where the 
right thereto depends upon facts established by affi- 
davits, Section 607 provides that "the order may 
be granted where it appears to the Court or Judge 
by the affidavit of the plaintiff, or any other person, 
that sufficient grounds exist therefor." It has been 
held that this section is as applicable to an injunc- 
tion granted under section 603, as it is to one granted 
under section 604 (Cushing v. Ruslander, 49 Hun, 19; 
Chatterton v. Kreitler, 2 Abb. N. C, 453). It makes 
no difference, therefore, under which of the two sec- 
tions an injunction may be granted; the fact that 
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" sufficient grounds exist therefor " must be shown 
by affidavits. The word " affidavit," as used in the 
Code, includes a verified pleading in an action, or a 
verified petition or answer in a special proceeding 
(§ 3343, subd. 11). Therefore a verified complaint, 
where an injunction is granted under section 603, 
may be considered as an affidavit, under section 607, 
which requires that the ground for the injunction 
must appear by affidavit. When a comphiint is thus 
used, however, the evidential force of it must be 
tested by the same rule that is applied to other afli- 
davits, v/hich is that only such allegations as are 
sworn to positively, or, if stated on information and 
belief, where the source of the information and 
grounds of the belief are given, can be taken as true. 
Treating the complaint in the case before us as 
an affidavit, it, in connection with the other affi- 
davits, established the following facts: That the de- 
fendant is a foreign corporation, doing business and 
having an office for the regular transaction of busi- 
ness in this state; that the plaintiff, prior to the com- 
mencement of this action, recovered a judgment 
against the defendant for $426.78; that the judgment 
roll was filed and judgment docketed in, and execu- 
tion issued thereon to the sheriff of, the county of 
New York; that the execution was returned wholly 
unsatisfied, and the judgment remains unpaid, ex- 
cept that the sum of |100 has been paid to apply 
thereon; that for several years the defendant has 
owned and published in the city of New York a 
monthly periodical called " Fashions;'' that it is en- 
gaged in such city in the printing business, in con- 
nection with which it has a large amount of personal 
property, consisting of printing presses, paper-cut- 
ting machines, tools, etc., worth at least |15,000; that 
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in June, 1898, it made a mortgage to the Colonial 
Trust Company to secure the payment of such bonds 
as it might thereafter issuej not exceeding $20,000 in 
amount; that the plaintiff does not know and cannot 
learn the amount of bonds that have been issued 
under this mortgage; and that on a certain day the 
oflfice of the defendant was ch)sed between two and 
three o'clock in the afternoon. Certain other allega- 
tions are made, on information and belief, to the 
effect that the periodical called " Fashions '' is of the 
value of not less than $20,000, and that the defend- 
ant has debts due to it in an amount of not less than 
|5,000, but no grounds for the belief are stated, fur- 
ther than that the debts appear upon the books of 
the defendant, which the |)laintifF has been unable 
to see or examine. But, assuming that all the facts 
alleged are correctly and sufficiently stated, even 
then the plaintiff was not entitled to an injunction, 
much less to the appointment of a receiver. It is 
nowhere alleged that the defendant, either prior or 
subsequent to the commencement of the action, has 
disposed of any of its property, or has done, or is 
about to do, anything to prevent the plaintiff en- 
forcing the payment of his claim. Indeed, it is not 
even suggested that the defendant has at any time 
even threatened to do anything to the prejudice or 
injury of the plaintiff. In fact, the moving papers 
absolutely fail to establish what the Code requires 
before an injunction can be granted, namely, the 
commission or continuance of some act which may 
produce injury to the plaintiff. The sole purpose of 
an injunction pendente lite is to prevent the defend- 
ant, during the pendency of the action, from com- 
mitting, or continuing to commit, an act which 
would impair or render ineffectual any judgment 
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that the plaintiff might obtain; and unless the Court 
can see, from the papers presented, that some injury 
may result to the plaintiff unless the injunction be 
granted, the application for it will always be denied. 
This rule was clearly stated by Allen, J., in People 
V. Canal Board of New York (55 N. Y., 390). He 
said : " To entitle the plaintiff to prohibition by in- 
junction from a Court of Inquiry, either provisional 
or peremptory, he must not only show a clear and 
equitable right to the relief demanded, or some part 
of it, and to which the injunction is essential, but 
also that some act is being done by the defendant, or 
is threatened and imminent, which would be de- 
structive to such right or cause material injury to 
him." In short, to justify the granting of the motion 
for a temporary injunction, the plaintiff must estab- 
lish that the defendant, unless restrained, will do 
some act, during the pendency of the action, which 
will produce injury to the plaintiff, or that he 
threatens to do some act in violation of the plaintiff's 
right incident to, or connected with, the subject- 
ma tter of the action. The moving papers, as we have 
already seen, did not establish that the defendant 
had done, or threatened or was about to do, any act 
which would injure the plaintiff, or tend in any 
degree to render ineffectual the judgment which he 
might obtain, and for that reason the motion was 
properly denied. 

The order appealed from must be affirmed, with 
JIO costs and disbursements to the respondent. 

All concur. 
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GALLAGHER v. KEATING. 

SuPBEMB Court, Appellate Division, Second De- 
partment, April Term, 1899. 

§ 1925. 

Municipal corporation — Taxpayer' 8 suit — When maintainable. 

Under section 1925, Code Civil Procedure, as amended by Laws 
1892, chapter 301, the right of a taxpayer to sue public officers 
is confined to cases where the acts complained of are without 
power, or where corruption, fraud, or bad faith amounting to 
fraud, is charged. Following Talcott v. City of Buffalo, 125 
N. Y., 280. 

Under this section of the Code and statute, a taxpayer who does 
not or will not sustain special injury cannot sue to restrain 
the illegal erection by a railroad company of an obstruction 
in a street, where the officials have already granted permission 
for such erection, and nothing further remains for them to do 
in the matter. 

A taxpayer cannot sue to restrain the illegal erection of an 
obstruction in a street merely because the city officers Imprap- 
erly fail to do so. n 

(Decided ApHl 18, 1899.) 

Action by John Gallagher against John P. Keat- 
ing, commissioner of highways, and others, to re- 
strain the erection of an elevated railway structure 
in the borough of Brooklyn. From an order denjdng 
a motion to continue a preliminary injunction and 
dissolving the same, plaintiff appeals. Affirmed. 

Argued before Goodrich, P, J., and Bartlett, 
Hatch, and Woodward, JJ. 

Isaac M. Kapper, for appellant. 

William J. Kelly, for respondent, Long Island R. 
Co. 

George W. Wingate, for respondent, receiver of 
Brooklyn El. R. Co. 
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TiLLARD Baktlett, J. — I think that the order 
appealed from should be affirmed, on the ground that 
the plaintiff failed to make out a case authorizing 
the Court to restrain the proposed action of public 
officers at the instance of a taxpayer suing merely in 
that capacity. The legislation designed to enable 
taxpayers to maintain suits to prevent illegal official 
acts on the part of public officers, or to prevent the 
waste of public funds, was fully reiewed and its 
effect considered by the Court of Appeals in the case 
of Talcott V. City of Buffalo (125 N. Y., 280), and the 
conclusion was there reached that the right of a tax- 
payer to sue public officers is confined to cases 
"where the acts complained of are without power, 
or where corruption, fraud, or bad faith, amounting 
to fraud, is charged." There has been no change in 
the statutes on the subject which affect this conclu- 
sion since that decision was rendered (Code Civ. Pro., 
§ 1925; Laws 1892, c. 301; 3 Rev. St. [9th ed.], p. 2530). 
In the case of Ziegler v. Chapin (126 N. Y., 342; 27 
N. E., 471), it is declared that the suit authorized by 
section 1925 of the Code is one which a taxpayer may 
bring against a public officer " because of some 
fraud or bad faith on his part, or to restrain some 
illegal action." The theory upon which the present 
suit was brought is that the plaintiff, as a taxpayer, 
is entitled to maintain it to restrain the illegal offi- 
cial acts of the commissioner and deputy commis- 
sioner of highways of the city of New York in grant- 
ing to the Long Island Railroad Company permission 
to open certain streets in the borough of Brooklyn 
for the purpose of building a turn-out and founda- 
tions for elevated railroad columns therein. It ap- 
pears from the complaint and papers, however, that 
these officers had issued the permits in question more 
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than a week before the commencement of this action- 
Whatever they had to do with the proposed erection 
of an elevated railroad structure on Atlantic avenue 
had been done already. There was no allegation in 
the complaint that those officers contemplated doing, 
or proposed to do, or had threatened to do anything 
further. The plaintiff simply sought to avail him- 
self of what he claims to have been their illegal 
action in the past in granting these permits as a 
basis for maintaining, in his capacity as a taxpayer, 
an injunction suit against the Long Island Railroad 
Company an the receiver of the Brooklyn Elevated 
Railroad Company, which he could not otherwise 
maintain. He does not claim to be an abutting prop- 
erty owner specially injured by the erection of the 
elevated railroad structure on Atlantic avenue; but, 
by making his suit in form a suit to restrain the al- 
leged illegal official acts of public officers (although, 
in fact, the acts thus attacked have already been 
fully performed), he seeks to obtain the same stand- 
ing in Court as could be asserted by a specially 
injured abutting property owner. 

The legislation concerning taxpayers' actions was 
not intended to break down the established rule that 
suits to restrain common nuisances can be main- 
tained only by the public authorities, or by private 
persons who show that they have suffered, op are 
likely to suffer, special injury therefrom. Here the 
only official action that could be the object of attack 
was completed before the suit was begun. Hence 
it could no longer be the subject of restraint (assum- 
ing it to have been illegal when performed); and, if 
there was no illegal official action to restrain, there 
was no ground upon which the plaintiff, merely as 
a taxpayer, could maintain this action as against the 
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railroad companies. Assuming that the railroad 
companies had not procured the permits which the 
plaintiff denounces as illegal, and had nevertheless 
proceeded with the erection of the elevated railroad 
structure, the city, it is said, could have stepped in 
and stopped that. Hence it is argued in the brief 
for the appellant that, if the city neglected to do so, 
" the taxpayer could restrain the erection of the ille- 
gal structure, and, by making the city and its offl- 
cials party defendants, and demanding judgment, 
not only that the illegal encroachment be restrained^ 
but that the city offlcials themselves be mandatorily 
restrained from permitting the illegal act to go on, 
bring about the same result by direct action in 
equity, which a previous demand upon the city offl- 
cials to step in and do their duty, followed by a 
mandamus to that end, would have accomplished.'' 
In the various enactments enabling taxpayers to 
prosecute public officers, I have not been able to find 
anything which sustains this view. In none of those 
statutes does the language warrant the conclusion 
that a taxpayer is authorized to bring an injunction 
suit against private persons or corporations upon 
the theory that a public officer ought to have brought 
such an action, and that upon his failure to do so 
the taxpayer may step into his place and prosecute 
the same as plaintiff. The questions involved in 
this litigation, in regard to the rights of the defend- 
ant railroad companies to the occupation of Atlantic 
avenue, are important; but I do not think we ought 
to express an opinion upon the merits in a case in 
which the plaintiff has failed to establish any right 
on his part, as a taxpayer, to maintain the action, 
so far as the railroad companies are concerned. 
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I advise the affirmance of the order appealed from. 
Order affirmed, with JIO costs and disbursements. 
All concur. 



PATTERSON v. BUCHANAK 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§§ 2613, 2749. 

Ewecutors and {idminiatrators — Funeral expenses — Costs on 
action for. 

An intestate's estate is liable for the undertaker's bill incurred 
in the burial of such intestate, and is a charge upon the estate, 
though It ranlis as a debt of the decedent for certain purposes 
(Code Civ. Proc, § 2749), and is to be paid preferentially to all 
other obligations. 

Executor under will may pay funeral expenses even before tak- 
ing out letters or qualifying. Code Olv. Proc, § 2613. 

Executor may make himself personally liable for funeral 
expenses, where he has sufficient assets In his hands and 
declines to pay. Following Benedict v, Ferguson, 15 App. 
Div., 96. 

Costs should not be allowed against an estate on the ground 
that the claim is unreasonably resisted, where the administrator 
admitted a claim for funeral expenses, and promised to pay 
it, but In an action brought before the expiration of the year 
allowed for the payment of debts he contested the claim on 
the ground that it should have been brought against him in 
his personal, and not In his representative, capacity. 

{Decided May 19, 1899.) 

Action by Tunis H. Patterson and Charles Plow- 
right against T. Fraser Buchanan, as administrator 
of Peter D. Buchanan, deceased. Judgment for 
plaintiffs. Defendant appeals. Judgment affirmed. 

/. N. Miller, for appellant 

W. B. Wait, Jr., for respondents. 
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Patterson, J. — The plaintiffs (respondents) in 
this action were undertakers, and as such took 
charge of and superintended the funeral and inter- 
ment of Peter D. Buchanan, the defendant's intes- 
tate, and for work, labor, and services, and for goods 
and materials supplied and moneys laid out and 
expended in connection therewith, they brought this 
action against the administrator of the estate of the 
decedent in his capacity as administrator. There 
was no express contract, and no proof of who 
employed them. There is no dispute as to the ren- 
dition of the services, or the payment of moneys, or 
the value of the materials furnished, but the defend- 
ant insists that he is not liable in an action in his 
representative capacity. The case was tried on a 
stipulation that a question of law only was involved, 
and it was submitted to the determination of the 
judge without a jury. Judgment was entered for 
the plaintiffs, and the defendant appeals. 

We are of the opinion that the judgment was 
properly rendered. The intestate's estate was liable 
for this undertaker's bill, and its amount is a direct 
charge upon that estate, to be paid preferentially 
to all other obligations. If there had been an execu- 
tor of the will, he might have paid it even before 
taking out letters or qualifying (Code Civ, Proc, 
§ 2613); and it ranks as a debt of the decedent for 
certain purposes (Id., § 2749), although, strictly 
speaking, it may not be called a debt. The defend- 
ant's position seems to be that, although the claim 
is charged upon the estate, it cannot be enforced or 
made the subject of an action except against the 
administrator personally, who may reimburse him- 
self from the estate. An executor or administrator 
may make himself personally liable by contract op 



240 CIVIL PROCEDUKE REPORTS. 

Patterson v, Buchanan. 



by employment; and where he has sufficient assets 
in his hands, and refuses or declines to pay, he may 
be held personally liable for funeral expenses and 
interment of his testator or intestate (Benedict v. 
Ferguson, 15 App. Div., 96). In Rappelyea v. Rus- 
sell (1 Daly, 214), the learned first Judge of the 
Court of Common Pleas, referring to. the law of New 
York upon this subject, remarks that the only case 
relating to funeral expenses in this State (up to that 
time) appears to be My or v. Cole (12 John., 349), and 
that all that was held there was that a count against 
the executor to pay the costs and charges of funeral 
expenses could not be joined with a count for labor 
and goods sold to the testator in his lifetime. Rap- 
pelyea V. Russell was an action against the public 
administrator of the city of New York for the 
expenses of interment of an intestate, and the rule 
was announced that, where an executor has suffi- 
cient assets in his hands fen* the purpose, he is liable 
to a third person, who, as an act of duty or neces- 
sity, has provided for the interment of a deceased 
in the same way that an administrator would be; 
and that a person who defrays the necessary funeral 
expenses of an intestate before letters of adminis- 
tration are granted is entitled to be reimbursed out 
of the assets which come into the hands of the 
administrator, and that an administrator having 
assets in his hands, who refuses or neglects to pay 
the funeral expenses after being requested to do so, 
is individually liable at the suit of the person who 
has been at the expense of the funeral. In the opin- 
ion of Judge Daly (1 Daly, 218) reference is made to 
Gregory v. Hooker (8 N. C-, 394), in which the Chief 
Justice of North Carolina says funeral expenses are 
not a debt, but properly a charge upon the estate; 
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and if an administrator, having assets in his hands, 
refuses or neglects to pay them after being requested 
to do so, he is individually liable at the suit of the 
person who has been at the expense of the funeral. 
In the opinion mentioned, reference is also made to 
Parker r. Lewis (13 N. C, 21), which decides the 
point raised in the case at bar, which is that an 
action of assvmpsit for funeral expenses may be 
maintained against the administrator in his charac- 
ter as such ; that they are a charge upon the assets 
independently of any pronjise af the administrator, 
and, if suitable to the estate and degree of the 
deceased, are to be preferred to any other claim. 
The point has been decided in this State in favor of 
the plaintiff's contention and by Courts of authority. 
Dalrymple v. Arnold (21 Hun, 110), was an appeal 
from a judgment against an administrator for the 
funeral expenses of the wife of the intestate, who 
died in the lifetime of such intestate. The facts of 
the case are not reported, but the general principle 
is asserted that those funeral expenses were a 
charge upon the estate of the husband, and the suit 
was, evidently, to recover them. In Laird v. Arnold 
(25 Hun, 4) it was held that in an action against an 
administrator the funeral expenses of the intestate 
are a charge upon his estate, and the defendant i» 
liable in an action at law as administrator, unless he 
contracted with the plaintiff solely in his individual 
capacity. It is argued that Ferrin v. Myrick (41 . 
N. Y., 315) is an authority against this view, but in. 
that case the contract was made individually by the 
person who was administrator for a gravestone for 
the deceased, and it was held that the liability was 
upon a personal contract. Nor is Murphy v. Naugh- 
ton (68 Hun, 424) adverse to this view. That was an 
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action against an administrator for an undertaker's 
bill for services rendered at the request of the 
defendant, and the Court held that no cause of 
action was set out against the defendant in her rep- 
resentative capacity, and the demurrer was sus- 
tained. There being only a personal liability 
alleged in the complaint, the defendant could only 
be charged personally in an action for the funeral 
expenses. Here there is an obligation, not created 
by the administrator in the course of administration, 
but one arising out of the law, and, although not a 
contract of the intestate, it is a charge on his estate, 
to be satisfied out of the estate; and we are of the 
opinion that, in the absence of any contract relations 
between the representative of the estate and the 
person entitled to payment, an action such as this 
will lie. 

The Justice presiding at the trial Awarded costs 
against the estate, and it is urged by the appellant 
that costs are not recoverable. We concur in that 
view. The Justice made a certificate that payment 
of the claim was unreasonably neglected and re- 
sisted by the administrator, and he stated in the 
certificate that he so certified upon the facts appear- 
ing before him. Those must be the facts set forth 
in the complaint, but there are no facts therein 
stated which show that j^ayment was unreasonably 
resisted. On the contrary, there are allegations 
that the administrator admitted and promised to 
pay the claim. There is no fact certified to showing 
the necessity or propriety of bringing this action 
before the expiration of the year allow^ed to the 
administrator for the payment of debts or claims 
against the estate. He did not resist payment until 
he was sued. Whether payment of a claim is unrea- 
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sonably resisted depends very largely upon matters 
outside of, and not connected with, the x cause of 
action, or the merits of a claim. The action was 
brought before the expiration of a year. There is 
no proof that the administrator had assets applica- 
ble to payment of the claim, and the conclusion of 
unreasonable resistance is not iustified because, 
when sued, after promising to pay, but before the 
expiration of the year, the administrator disputed 
his liability to an action in his representative 
capacity. 

The judgment appealed from must be modified by 
striking therefrom the provision relating to costs 
and disbursements, and making it a judgment for 
1172.33, the amount of the plaintifiPs claim, with 
interest therein. As thus modified, the judgment is 
affirmed, without costs. All concur. 



In re DUNN. 

SuPRE.ME Court, ArrELLATE Division, First De- 
partment, April Term, 1899. 

§§ 2700, 2722. 

Executors and adminlMrators — Ancillary administrator — Account' 
ing and (iffttribufion. 

Under section 2722, Code of Civil Procedure, where an executor 
olr administrator files an answer to a petition for payment of 
a distributive share, alleging facta showing that the validity 
or legality of the claim is doubtful, the petition most be dis- 
missed; in such a case the Surrogate cannot decree distribution 
of assets held by an ancUlary administrator, where the latter* 8 
answer alleges that decedent's heirs claim that the distributee 
is indebted to the estate in excess of his distributive share, and 
also alleges that he has no interest in the assets. 

Under Code Olvil Procedure, section 2700, a person to whom ancl1« 
• lary letters are issued is required to transmit assets to the 
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country where the principal letters were Issued, unless a decree 
otherwise directing him has been made on an accounting; in 
such a case a petition to compel an ancillary administrator to 
account and pay at distributive share is properly denied, where 
the heirs, who reside in the country of decedent's domicile, and 
are not before the Court, claim that the distributee is indebted 
to the estate, and has received advances in a sum much larger 
than his interest. 
{Decided April 7, 1899.) 

Application to the Surrogate's Court, New York 
county, by Thomas J. Dunn, Slieriff, and another, to 
compel Paul Fuller, as ancillary administrator with 
will annexed of the estate of J. F. A. Perns, to settle 
his account, and for a distribution. From an order 
denying the application, petitioners appeal. Order 
affirmed. ^ 

Charles Ihtllxley Hulfbelly for appellants. 

Joseph Klhuj, for respondents. 

PATnousox, J. — This is an appeal from an order 
of the Surrogate denj-ing an application of the peti- 
tioners to compel Paul Fuller, an ancillary" adminis- 
trator with the will annexed, to account for assets 
in his hands of the estate of J. F. A. Pons, deceased. 
Mr. Pons was a resident of France at the time of his 
death. He left a last will and testament by which 
he disposed of so much of his estate as he had 
authority to dispose of under the law of l^rance. 
That will was established or proven in France. An 
ancillary administrator with the will annexed was 
appointed by the Surrogate of New "York, and, upon 
the death of such ancillary administrator, Mr. Ful- 
ler was appoihted in his place. At the time the 
* petition in this matter was presented, assets of the 
estate, to a large amount, were in the actual pos- 
session of Mr. Fuller, as such administrator. The 
petitioners on the present application are the sheriff' 
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of the county of Ne^' York and J. P. Sorzano, a 
judgment creditor of Louis Pons, a son of J. F. A. 
Pons, the testator. Louis Pons does not share in 
the estate of his father under the will. It appears 
from the petition that Mr. Sorzano began suit 
against Louis Pons to recover an indebtedness due 
from him, and in that action procured an attach- 
ment, which was issued to the Sheriff of the county 
of New York, and that a levy 'was made, or sought 
to be made, thereunder, by leaving with Mr. Fuller 
a certified copy of the warrant of attachment, with 
a notice showing the property attached. The peti- 
tioners prayed that Mr. Fuller's account as ancillary 
administrator be judicially settled, and that a dis- 
tribution of the assets in his hands be decreed. The 
Surrogate made an order on this petition directing 
a citation to issue, requiring the ancillary adminis- 
trator to show cause why he should not render and 
judicially settle his account, and make distribution. 
The ancillary administrator answered, and the Sur- 
rogate made the order appealed from. 

It is claimed by the appellants that Louis Pons is 
entitled, under the law of France, in his own right, 
to a part of the fund in the hands of the ancillary 
administrator; that, although he is excluded by his 
father's will from sharing in the estate, yet by the 
law of France he could not be so excluded ; and that, 
therefore, he has vested in him, by an absolute right 
of succession, a proportionate interest as one of 
three children of J. F. A. Pons. The appellants also 
claim that, by virtue of the attachment issued 
against the property of Louis Pons, they have ac- 
quired an interest in the distributive share of Louis 
Pons in the property of which his father died pos- 
sessed, and therefore they have a standing in Court 
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analogous to that of an assignee, and are entitled to 
call the administrator to account, as preliminary to, 
and part of, a proceeding to compel a distribution 
of the estate so that the amount of the attachment 
may be realized. 

It is unnecessary to pass upon these or many 
other questions that have been argued on this ap- 
peal, for we are of the opinion that the Surrogate 
properly denied the appellants' application, for the 
reason that, so far as distribution is concerned, upon 
the facts as presented to him, and the contents of 
the answer of the ancillary administrator to the peti- 
tion, he had no jurisdiction to decree distribution. 
The only authority the Surrogate has to direct the 
payment of a legacy, or a distributive share of an 
estate, is derived from the Code of Civil Procedure. 
When it is made to appear to the Surrogate (§ 2722) 
that a claim made to the legacy or the distributive 
share is disputed, as to its validity or legality, and 
an executor or administrator files a written answer 
setting forth facts which show that it is doubtful 
whether the claim is valid and legal (and it may be 
stated on information and belief), or when it is not 
proved to the satisfaction of the Surrogate that there 
is money or other personal property of the estate 
applicable to the payment or satisfaction of the peti- 
tioner's claim, and which may be so applied without 
injuriously affecting the rights of others entitled to 
priority or equality of payment or satisfaction, then 
the petition must be dismissed, but without prejudice 
to an action or an accounting in behalf of the peti- 
tioner. The ancillary administrator, in his answer, 
says ^'that the heirs and next of kin of the said Jean 
Ferdinand Auguste Pons, other than the said Louis 
Pons, claim that said Louis Pons is largely indebted 
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to the estate of Lis father, and in a sum much largef 
than a one-fourth interest therein, and has received, 
advances from his said father in a sum much larger 
than his said interest, which sum is still due and 
owing to the said estate." And further, he alleges, 
on information and belief, " that at the time of the 
levy of said attachment the said Louis Pons had no 
interest in any of the assets of the estate of the said 
Jean Ferdinand Auguste Pons in his hands as such 
ancillary administrator." The Surrogate, therefore, 
after the answer was interposed, had no jurisdiction 
to compel payment by the ancillary administrator 
of a distributive share of Louis Pons in the 
succession. 

But, irrespective of the question of jurisdiction, 
there is another reason why an accounting was prop- 
erly denied. In whatever situation Louis Pons 
stands to the succession, his relation to it is the 
subject of judicial inquiry in France. The validity 
of the dispositions of the will of the testator is to be 
determined by the law of France. The final settle- 
ment of the estate is to be had in the courts of that 
country. The law of France furnished the rule appli- 
cable to rights in the estate either under or outside 
of the will. The Courts of this State may be compe- 
tent to pass upon such questions, yet, where the final 
settlement of the estate depends upon the ascer- 
tainment of facts affecting the right of Louis Pons 
to the whole or a part of a share in his father's proj)- 
erty, the adjustment, on a final settlement of the 
estate, must be made in France. It was held in 
Parsons v. Lyman (20 N. Y., 103), before the enact- 
ment of the Code of Civil Procedure, that whether the 
Courts of this State are to decree distribution of the 
assets collected here under an ancillarv administra- 
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tion, or to remit the disposition thereof to the Courts 
of the testator's domicile, is not a question of juris- 
diction, but of judicial discretion, upon the circum- 
stances of the particular case. This rule was reaf- 
firmed, since the passage of the Code (In re Hughes, 
95 N. Y., 60); but it was also said in that case that 
the Courts of the country where the ancillary juris- 
diction is granted, when decreeing distribution 
(§ 2701, Code Civ. Pro.), should apply the law of the 
domicile, unless such application will interfere with 
the rights of creditors, or infringe some controlling 
principle of public policy; but it still remains that 
the exercise of judicial discretion depends upon the 
circumstances of each particular case, and such cir- 
cumstances were presented here as required the Sur- 
rogate to deny the application for an accounting, as 
that was merely a step towards distribution. It is 
manifest that the testator's estate could not be 
settled finally in this State. In the first place, the 
proper parties were not before the Court. A general 
distribution, therefore, could not be had. In re 
Hughes (supra), ancillary administration was taken 
out in New York. The deceased was an inhabitant 
of Pennsylvania. All the assets were here, and the 
next of kin resided here. It w^as held that distribu- 
tion might be decreed by the ancillary administrator 
here on the final settlement of his accounts; but the 
Court said that if it appeared that there were credit- 
ors of the intestate in Pennsylvania, whose debts 
were unpaid, and if they were entitled to payment 
out of the fund in the hands of the admin itrator 
here, it would afford a reasonable ground for remit- 
ting it to the jurisdiction of the domicile. By sec- 
tion 2700 of the Code of Civil Procedure, the person 
to whom ancillary letters are issued is peremptorily 
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Inquired to transmit the money and otlier personal 
property of the decedent, received by him after the 
letters are granted, or found in his hands in another 
capacity, to the State, Territory or country where the 
principal letters were issued, to be disposed of pur- 
suant to the laws thereof, unless a decree otherwise 
directing has been made when awarding the letters, 
or upon an accounting, or by an order of tlie Surro- 
gate made during the administration of the estate, 
or by a judgment or order of a Court of Record in 
an action to which the ancilhiry administrator is a 
party. Now, it was here shown to the Surrogate that 
the next of kin, all residing in France, and not before 
the Court, other than Louis Pons, claimed that he 
was larj^ely indebted to the estate of his father, and 
in a sum much larger than any interest he had in 
the estate, and that he had received advances from 
his father in a sum much larger than his interest, 
which sum is still due and owing to the said estate, 
and that upon these facts his right to participate. in 
the succession was disputed. All these were matters 
that could not well be tried in the Surrogate's Court 
on an accounting of an ancillary administrator; and 
there being that claim of the other persons interested 
in the estate, and tlie Surrogate being so advised by 
the answer of the ancillary administrator, he was 
right in exercising his discretion in refusing to grant 
an accounting. 

The order of the Surrogate should be affirmed, 
with costs. 

KUMSBY and M(^LAi(aiLix, JJ., concur. V^N 
Brunt, P. J., concurs in result. 

Barrett, J. — I concur on the first ground dis- 
cussed, reserving my judgment on tlie second ground. 
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SUPRBME COUBT, SPBOIAL TEBM, NbW YORK COUNTY, 

April, 1899. 
§§ 73, 501. 

Ohampertu and maintenance — Res adjudicata — Counterclaim — 

Tort. 

Section 73, Code of Civil Procedure, which prohibits an attorney 
from purchasing any bond, note, and the like, for the purpose 
of bringing suit on it, was intended to prevent attorneys from 
buying claims to obtain costs by the i>rosecution thereof; and, 
to constitute the offense, the purchase must be for the very 
purpose of bringing such suit, and for none other. Following 
Moses V. McDivltt, 88 N. Y., 62; Baldwin r. Latson, 2 Barb., 
Ch., 306. 

A mere verdict in an action on which a Judgment has not been 
rendered will not supiwil a plea of res adjudicata. 

Under section 501, Code Civil Procedure, requiring that the 
counterclaim arise out of the contract or transaction which is 
the foundation of the action, or conne<?ted with the subject of 
the action, in an action on a bond by the assignee, a counter- 
claim, based on a transaction to which the assignee was a 
stranger, will not be allowed.* 

Jn such an action a countcn-laim for a tort, not connected with 
the subject of the action and to which the assignee is a stranger, 
cannot be set up. 

Where a partj' has framed his plea on the theory of tort, he 
should be hold to the particular fonn: it cannot be considered 
as a cause of action on contract. Following Davis v. Aikin, 
85 Hun, 554. 

A counterclaim stating a cause of action against a partnership, 
of which plaintiff was a member, cannot be set up against 
plaintiff, the co-partners not being parties. 

To an allegation that there is " due, owing, and unpaid " a cer- 
tain sum, an answer is insufficient which denies that there is 
" due or owing " any sum, because this is not a denial that the 
sum is unpaid. 

{Decided April, 1899.) 



♦See Eokert r. Gallien, post, p. 265. 
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This was an action on a bond executed by defend- 
ant and assigned to plaintiff, and secured by a mort- 
gage on realty. The complaint set up foreclosure 
under a prior mortgage of the property, and a pay- 
ment of the surplus to plaintiff, and a balance due. 
The answer denied that plaintiff was a bona fide 
holder and alleged that plaintiff, an attorney, pur- 
chased the bond for the i)urpose of suing thereon, 
in Tiolation of the statute. The answer also alleged 
that a verdict had been rendered fot defendant in 
an action brought by him against the plaintiff and 
another involving the matters in issue in the present 
action, and also set up counterclaims by reason of 
transactions between the defendant and the firm of 
which plaintiff was a member. Plaintiff filed a 
demurrer to all the defenses of the answer. Judg- 
ment for plaintiff. 

liohvrt Thome, for plaintiff. 

John C. TomVinHon, for defendant. 

Bkkkman, J. — 1. There is no claim, nor does the 
answer show, that the bond upon which suit has 
been brought Avas not enforceable against the 
defendant in the hands of the plaintiff's assignors. 
That being the case, and the plaintiff having suc- 
ceeded to all of their rights under the assignment, 
I fail ta perceive how the matters which are set 
forth in the second dc lense can be a bar to the action. 
The demurrer to this defense is sustained. 

2. The third defense is also insufficient. Al- 
though the defendant avers, in terms, that the 
plaintiff took the assignment of the bond in suit 
with the intent and purpose of bringing an action 
thereon against the defendant, the facts which he 
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pleads in support of this utterly fail to sustain his 
conclusion. It has been held that the object of the 
statute (§73, Code Civ. Pro.) was to prevent attor- 
neys from buying claims for the purpose of obtaiu- 
lug costs by the prosecution tht*reof, and that, to 
constitute the offense, the i)urchase must be for the 
very purpose of bringing such suit, and for non<' 
other (Baldwin r. Latson, 2 Rarb. Ch., 306; Moses r. 
.McDivitt, 88 N. Y., 02). No such purpose is dis- 
i^lost'd upon the face of the pleading. 

3. The fourth defense is also bad. A mere ver- 
dict in an action between the same parties concern- 
ing the same transactions, no judgment having been 
rendered tliereon, is not sufficient to support a plea 
of res (idjudivafa, Rigel. Est., 51. 

4. The fifth defense is by way of counterclaim, 
and sets up a cause of action for conversion. As the 
jdaintiff sues on contract, such a counterclaim can- 
not be interposed unless it arises out of the contract 
or transaction set forth in the complaint as the 
foundation of the i)laintiirs claim, or connected with 
the subject of the action (Code Civ. Pro., § 501). The 
transaction upon which tlu* i)laintiff's demand is 
based was the loan of money by plaintiff's assignors, 
for which the bond in suit was given. The matters 
alleged in the counterclaim are not in any proper 
sense connected with the subject of the action, but 
constitute a diffei-ent transaction, to which the 
plaintiff's assignor were strangers, and against 
whom no such claim could have be(»n asserted. The 
plaintiff, as their assignee, stands in their shoes. 
If it be claimed that the facts alleged are also suffi- 
cient to support a cause of action on contract, the 
afiswer is that the defendant has framed his plea on 
the theory of a tort, and he should be held to the 
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particular form in which he has molded his claim 
and characterized it (Davis v. Aikin, 85 Hun, 554). 
If, however, it may be considered that a cause of 
action on contract has been stated, then the defense 
is open to the further objection, taken to it by the 
demurrer, that it states a cause of action against a 
co-partnership of which 'the plaintiff was a member, 
and is therefore not enforceable here, the plaintiff's 
co-partners not being parties to the action. The de- 
murrer to this defense must therefore be sustained. 

5. The sixth defense and counterclaim is open 
to tlie same objections, and, in addition, I do not 
think that the facts therein stated are suflScient to 
constitute a cause of action. 

6. The seventh and last defense and counterclaim 
is challenged by the demurrer on the ground that it 
states a cause of action against a co-partnership of 
which the plaintiff was a member, and cannot, there- 
fore, be set up against him, his co-partners not being 
parties to the record. The objection is well taken. 

I do not think that the averments in the so-called 
first defense are sufficient to put in issue any of the 
material allegations contained in the complaint. 
The defendant does not deny the assignment, and 
his characterization of it is insnflicient to impeach 
plaintiff's ownership and right to prosecute the 
claim. The plaintiff alleges that he has received a 
payment on account of the bond, that no other pay- 
ments have been made thereon, and " that there is 
now" due, owing, and unpaid thereon from this 
defendant to the plaintiff the sum of |14,432.96, with 
interest from the said 17th day of December, 1894.'^ 
The defendant denies only " that there is now due 
or owing upon said bond and mortgage from this 
defendant to the said plaintiff the sum of fourteen 
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thoi^sand four hundred and thirty-two and 96-100 
dollars (114,432.96), or any sum whatever." But, 
having admitted the statement that the amount 
claimed is unpaid, he concedes the only material 
portion of plaintiff's averment of the breach. 

It follows that the demurrer must be sustained, 
and judgment ordered thereon for the plaintiff for 
the relief demanded in the complaint, with costs, 
but with the usual leave to the defendant to kmend 
on payment of costs. Ordered accordingly. 

Champerty and maintenanoe. — This subject is extensively dis- 
cussed in Tilden v. Aitlcin, ante, p. 28, and note, pp. 37, 38. 

Same — Defense of — Form of judgment, — In the case of Gilroy v. 
Badger ([May 26, 1899], 27 Misc., 640), it is said that where the 
defense of champerty is set up to an action by an attorney on a 
note, a judgment on a general yerdlct for defendant should be 
one of nonsuit, and not for defendant on the merits. O'Dwyer, J., 
says: 

" Among other defenses set up, it is alleged ' that the plaintiff 
is an attorney, duly admitted to practice in this State, and that 
he purchased the note on which this suit is brought with the 
intent and for the purpose of bringing an action thereon/ This 
was the only defense submitted by the Oourt to the Jury, and 
the jury found a general verdict for the defendant. Upon this 
verdict, a judgment has been entered as follows: ' Adjudged that 
the defendant have judgment upon the merits against the 
plaintiff on the. issues In this action.' The statute in force' at 
the time of the purchase of th« claim, forbidding an attorney 
from directly or indirectly purchasing such claim, with the intent 
and for the purpose of bringing suit thereon, is fdiind in section 
73 of the Code of Civil Procedure. Under this statute, an attor- 
ney is prohibited from purchasing any bond, promissory note, 
bill of exchange, etc., with the intent and for the purpose of 
bringing an action thereon, and no cause of action can arise out 
of a transaction thus prohibited. We are of the opinion that the 
defense of champerty raises a question of law, to be disposed 
of by the Oourt, and it haB been so decided in Hall v. Gird (7 Hill, 
686), where it is said: ' The purchase or procurement of a demand 
for prosecution, contrary to the statute, does not annul or cancel 
the aemaud thus purchased or procured. It constitutes no 
'' defense " to the debtor, in the appropriate sense of that term. 



VOL. XXIX. 255 

De Forest r. Andrews. 

He is not for that cause, to Imve a verdict in his favor, but the 
plaintiff, prosecuting in pursuance of an illejcal agreement, and in 
order to carry it into effect, is, under the statute, to be nonsuited.' 

" While the intent of the attorney making the purcliase is a 
proper subject for inquiry and determination by a jury, yet that 
subject ought to be submitted to the jury for a special finding of 
fact, and, on the coming in of their verdict, the Court can then 
determine whether the plaintiff should have a recovery or the 
conipli^int be dismissed. In this case, that procedure was not 
followed, and, as a result^ the defendant in this action appears 
to have a judgment an the merits, which would malce it appear 
that he has a good defense to the note, whereas, as a matter 
of fact, all that has been decided is that the plaintiff has no legial 
capacity to sue." 

The judgment and order appealed from was reversed, and a 
new trial ordered, with costs to appellant to abide the event. 

Counterclaim — Indcpendetit transaction — Tort. — A counterclaim 
arising out of an indei>enaent transaction, and not connected with 
the subject of the action, cannot be pleaded as a counterclaim. 
As a general rule, a counterclaim arising out of a tort cannot be 
pleaded to an action on contract and vice versa. 

But the Appellate Division, First Department, in the case of 
Empire Dairy Feed Co. v. The Chatham National Bank (27 Civ. 
Pnjc. Rep., 273), held, that in an action in tort, a counterclaim, 
founded on contract, is proper where it arises out of the trans- 
action set forth in the complaint and is connected with the sub- 
ject of the action. The Court say (Bartlett, J.): "The general 
rule undoubtedly is that in an action for conversion disconnected 
with the cause of action is not allowable." (Smith v. Hall, 67 
N, Y., 48.) It is otherwise, however, where the claim arises out 
of a contract or transaction set forth In the complaint, or is con- 
nected with the subject of the action (Code Civ. l*roc., § 501, 
subd. 1). The statute was substantially the same under the Code 
(§ 150). Under the latter it was held by an able Court that in in 
action in the nature of trover by the plaintiff, who had indorsed 
certain bills of exchange, brought to recover tlie value thereof 
from the defendanr, in whose possession they wore, and who 
claimed title thereto through the plaintiff's indorsement, the 
defendants were at liberty to set up, as a counterclaim, the 
liability of the plaintiff, as indorser of the bills, and their right 
to recover against them, as such indorsers (Xenia Branch Bank t;. 
Lee, 2 Bosw., 694). The same rule was laid down in an action 
to recover tiie possession of personal property. Brown v. Buck- 
ingham, 21 How. Pr., 190. 
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The Supreme Court, First Department, in the case of Barker r. 
riatt (15 Civ. rroo. Rep., 52). hold that to establish a counterclaim 
in an action for tort, it must have arisen out of the transaction 
set forth in the complaint ns the foundation of the plaintiff's 
claim, or be connected with the subject of the action; followin;r 
People V. Deuuison (84 N. Y., 280), Mr. Justice Ingraham says: 
** To establish a counterclaim in an action for tort, under § 501 
of the Code, the cause of action must have arisen out of the 
trauFflc-tion set forth in the complaint as the foundation of 
the plaintiff's claim, or be connecte<l with the subject of the 
action, and this counterclaim alleged in the answer of the defend 
ant. not arising out of the transaction set forth In the complaint, 
as the foundation of the i)laiutiff's claim, or being connected wltli 
the subject-matter of the action, is not allowed by that section.** 
See Carr r. Iliglnbotam, 8 Civ. Proc. Rep., 329. 

In the case of Bell v. Leshinl (4 Civ. Proc. Rep., 367), the City 
Court of New York hold that in an action on contract a causi* 
of action, founded in tort, and not arising out of the transaction 
mentioned in the complaint, cannot be set up as a counterclaim: 
distinguishing Colt ?\ Stewart (12 Abb. N. S., 216), Judge Brown 
Hjiys: " I have l>een unable to find a single case in which a clear 
case of toil:, not arising out of the transaction mentioned in thi» 
complaint, has been allowed to stand in opposition to a recovery 
upon a contract. That it cannot be so set up has been decide<l 
in several cases. See Piser v. Stearns, 1 Hilt., 86; Chambers r. 
Lewis, 11 Abb. Pr., 210." 

In the case of Rothschild f. Whitman (19 Oiv. Pi-oc. Rep., 58). 
it is held that in an action to recover damages for malicious 
prosecution in wrongfully and maliciously commencing an action 
against the plaintiff, and causing to be issued against him an 
order of arrest, and thereafter causing him to be taken into the 
custody of the Sheriff, the defendant cannot, as a counterclaim, 
set off the damages resulting from the fact that the plaintiff 
induced defendant to sell goods to him by false representations, 
which was one of the grounds uiK>n which the original prosecu- 
tion of tlie plaintiff was commenced, for the reason tbat such 
counterclaim did not arise out of the transactions, which is the 
foundation of the action, and is not connected with Its subject- 
matter; distinguishing Carpenter v. Manhattan Life Ins. Co., 93 
N. Y., 652; and Hall Manufacturing Co. v. Hall, 61 N. Y., 226. 
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ANDERSON v. DALY. 

CoTJRT OF Appeals of New York, Mat, 1899. 

§ 190. 

Appealable orders — Interlocutory judgment. 

An appeal will not lie to the Court of Appeals from an Inter- 
locutory judgment of the Appellate Division, in view of Co<le 
of Civil Procedure, section 190, authorizing appeals from the 
Appellate Division, as a matter of right, only from Judgments 
and orders finally determining actions or special proceedings, 
and from orders granting new trials on exceptions, where 
the required stipulation is giyen. 

(Decided May 2, 1899.) 

Appeal from Supreme Court, Appellate Division, 
Second Department, from a judgment affirming a 
judgment for plaintiffs, defendants appeal. Appeal 
dismissed. 

Charles Demondy for the motion* 

George J. Greenfield^ opposed. 

Martin, J. — The respondents move to dismiss the 
appeal in this case upon the ground that the judg- 
ment from which it was taken was interlocutory, 
and hence not appealable to this Court as a matter 
of right. The only appeals that may be taken to 
the Court of Appeals from a decision of the Appel- 
late Division, as a matter of right, are from judg- 
ments and orders finally determining actions or 
special proceedings, and from orders granting new 
trials on exceptions, where the required stipulation 
is given (Code Civ. Pro., § 190). The judgment in 
this case is clearly interlocutory, both in form and 
in substance, and cannot be regarded as a judgment 
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finally determining an action. Consequently it is 
not appealable to this Court (Ray t\ Railroad Co., 
155 N. Y., 102). The appeal should be dismissed, 
with costs. All concur. Appeal dismissed. 

Appealable — Nxm-appealable orders. — It is said by the Court of 
Appeals in People ex rel. Ford v. Gillette (159 N. Y., 125), that no 
appeal lies to the Court of Appeals from a refusal to amend an 
order of dismissal so as to have it appear that the hearing toolc 
place on a certain stipulation, where the making of the stipulation 
was denied by opposing atBdavits, It not being a question of law. 



BUFFALO CREEK R. CO. v. COLLINS. 

Supreme Court, Appellate Division, Third De- 
partment, May Term, 1899. 

§§ 368, 371, 372. 
Adverse possession — What conMttUes — Yerdict directed by Court. 

A verdict directed by the Court is, In effect, the same as a verdict 
by the jury for the defendant Following Thompson v. Simp- 
son, 128 N. Y., 270. 

When the claim of defendant is not founded upon a written 
Instrument, Judgment or decree it is incumbent on him to show 
that for twenty years before the commencement of the action 
he, or those from whom he holds, had been in actual continued 
occupation of the premises under a claim of title, exclusive of 
any other riglit; and for the purpose of establishing actual 
occupancy it is necessary for him to show that the premises 
either had been protected by a substantial inclosure or had been 
usually cultivated or Improved; and, if this is shown, It will bo 
sufficient to support claim to title. 

{decided May 3, 1899.) 

Appeal from Trial Term, Erie county, from a 
judgment in favor of defendants, and from an order 
denying a new trial. 
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The action was commenced on the 14th of Janu- 
ary, 1896, and was brought to recover the possession 
of certain real estate on the easterly side of Ganson 
street, in the city of Buffalo. In the answer of the 
defendants there is a general denial, and also an 
allegation of adverse possession for more than 
twenty years hi* fore the commencement of the 
action. Upon the trial, at the close of the evidence, 
each Hide asked the Court to direct a verdict in their 
favor, and neither asked to go to the jury. There- 
upon the Court directed a verdict in favor of the 
defendants. «^udgment and order affirmed. 

Moot, Spragiie, BrowneU & Marcy {Adelbert Mootj of 
counsel), for appellants. 

Oeorge M. Browne, for respondents. 

Mkrwin, J. — The main question in this case 
relates to the defense of adverse possession. The 
verdict directed by the Court is, in effect, the same 
as a verdict by the jury for the defendants (Thomp- 
son V. Simpson, 128 N. Y., 270). The question here 
is whether or not the evidence is sufficient to sustain 
the verdict. The claim of the defendants was not 
founded upon a written instrument, or a judgment 
or decree. It was, therefore, incumbent upon them 
to show that for twenty years before the commence- 
ment of the action they, or those from whom they 
hold, had been in the actual, continued occupation 
of the premises under a claim of titl^, exclusive of 
any other right; and for the purpose of establislling 
such actual occupation it was necessary for them 
to show that the premises either had been protected 
by a substantial inclosure or had been usually culti- 
vated or improved. Code Civ. Pro., §§ 368, 371, 372. 
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The defendants, who claim title by adverse pos- 
session, are the heirs-at-law and widow of James 
Collins, who died about 1865. The land in question 
is on the easterly side of Oanson street, on the island, 
so-called, between Buffalo creek, or river, and Lake 
Erie. It is a small lot, being about thirty-six feet 
six inches on the street, and running back about 
seventy-seven feet. The entire lot, as occupied by 
the defendants, contains two small houses; the 
southerly one extending further south than the 
plaintiffs claim to own. The evidence on the part 
of the defendants tends to show that James Collins, 
forty years ago and upward, entered into possession 
of the premises, and lived there, with his family, in 
a small house, up to the time of his death, and 
claimed to own the place; that since his death the 
defendants have occupied the property; that all this 
time there has been a substantial indosure of the 
lot; that James Collins made repairs upoi^ the house, 
and to some (»xtent filled up the lot; that defendants 
also made repairs and improved the lot, and, more 
than twenty years before the commencement of this 
action, moved onto the lot another small house, 
which they or James Collins purchased, and after- 
wards repaired this, or built a new front part, at 
considerable ex])ense; that the plaintiffs, or those 
from whom they hold, never made any claim on 
James Collins, or the defendants, or disputed their 
rights, before the commencc^ment of this action; that 
James Collins, or the defendants, never recognized 
any other title, or disclaimed ownership; that the 
lot was low land, ^ud the foundation of the build- 
ings consisted mainly of posts set in the ground; 
that some portion of the premises was used as a 
garden or for trees. 
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It does not appear who was in possession before 
James Collins, or how he camo to take possession. 
The defendants have never paid taxes on the prop- 
erty, they have not been called upon to do it, and 
it has never been assessed to them. It seems to 
have been included in a tract of property assessed 
as a whole to plaintiffs or their predecessors in 
interest. Ganson street was laid out in 1871. The 
deed of thi« and other property to the plaintiff, tlio 
Buffalo Creek Railroad Company, bears date Sep- 
tember 1, 1879, and is in performance of a contract 
given September 1, 1869. The circumstance that 
James Collins or the defendants may not have 
asserted in public, in so many words, their claim 
of ownership, does not necessarily preclude them 
from claiming adverse possession. A claim of title 
may be made by acts, as well as by assertions 
(Barnes r. Light, 116 N. Y., 34; Railroad Co. v. Bren- 
nan, 12 App. Div., 103). In the case last cited, as 
here, it did not appear under what right or authority 
the party at first took possession. In the Barnes 
Case it was said that " possession, accompanied by 
the usual acts of ownership, is presumed to be 
adverse until shown to be subservient to the title of 
another." " The character of adverse possession is 
given, not by proving notice to persons interested, 
but by the nature of the acts done by the party " 
(Sergeant, J., in Lodge v. Patterson, 3 Watts, 77). 
Whether there be an adverse possession is a ques- 
tion of fact. Clapp V. Bromagham, 9 Cow., 530; 
Whiting V. Edmunds, 94 N. Y., 309, 316; Clarke v. 
Courtney, 5, Pet., 354. 

Upon the part of the plaintiffs it is argued that 
James Collins, and his heirs and widow after him, 
were but squatters, and never were in under a claim 
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of title; and in this view significance is sought to 
be given to the character of the locality, and of the 
buildings and their foundations. The proper infer- 
ence, however, to be drawn from these circum- 
stances, in* connection with all the other circum- 
stances in the case, was one of fact. The length 
and permanency of an occupation are quite material 
elements on the question. It should not be said, 
afi matter of law, that the defendants were not in 
under claim of title. It is to be observed that the 
claim of the Buffalo Creek Railroad Company, who 
now claims to be the owner of the fee, .dates from 
the year 1869. Still, until the commencement of 
this action, no claim was made against the defend- 
ants, although all this time the defendants were in 
the sole, undisputed, and valuable occupation, and 
the premises were, as the jury might find (Trustees 
V. Kirk, 84 N. Y., 215, 220), protected by a substan- 
tial inclosure, within the meaning of the statute. 
Presumptively, the company had notice of conduct 
that did not recognize its ownership. The fact that 
the inclosure may have also included some land not 
claimed by plaintiffs does not render the inclpsure 
ineffective as to the plaintiffs. The question of 
adverse possession was for the jury to determine, 
and the evidence was, we think, sufficient to sustain 
a verdict for the defendants. The direction of a 
judgment should, therefore, not be disturbed. 

Judgment and order affirmed, with costs. All 
concur. 
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YIETOR V. GOODMAN. 

Supreme Court, Special, Terji. New York County, 
3ilARCH, 1899. 

§452. 

Creditors* action — Death of juOgmntt-dehtor — Snhtttltution of 
personal representative. 

Where a party to an action dies, while the action is pending, the 
action cannot legally proceed to judgment without bringing in 
his personal representative as a party. Following Bank t;. 
Shuler, 153 N. Y., 163. 

Under section 452, Code Civil Procedure, where a complete 
determination of the controversy cannot be had without the 
presence of other parties, the Court must direct them to be 
brought in. 

W'liere a debtor dies ponding a suit against him by creditors to 
set aside transfers of proi>erty to his wife, and the wife is 
appointed administratrix, the Court may substitute the admin- 
istratrix, though she lias an individual interest in the litigation. 

(Decided March, 1899.) 

Creditors' suit brought by Charles H. Vietor and 
otliers agaiust Eli (Jroodman and others. Heard on 
motion for a substitution of administratrix as party 
defendant, ilotion granted. 

A. Blionenstielj for the motion. 

A, W. EcartSy opposed. 

GiLDERSLEEVE, J. — The action is brought to set 
aside certain transfers made by Eli Goodman to 
the other defendants. Since commencement of the 
action Eli Goodman died, and the defendant, Sophia 
Goodman, was appoiuted administratrix of the 
property of said Eli Goodman. This motion is for 
.an order substituting said Sophia Goodman, as 
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administratrix as aforesaid, in the place of said Eli 
(loodiuan, doceas(Ml, as a defendant in the action. 
All the parties to tlie action consent to such substi- 
tution, (^xi-ept said Sophia Goodman. The objection 
is based on the ground that section 757 of the Code 
does not authorize this substitution, as that section 
applies only to cases where there is only one plaint- 
iff or one defendant, as the case may be. This 
api)lication, however, is not made under section 757 
of the Code, which merely sixn-ifies a certain case 
where a substituticm is obligatory. There are other 
cases where such substitution may be ordered, not 
spcH'ified in that section. This action is a creditor's 
action, and Eli Goodman was the judgment debtor. 
He died while the action was pending, and the action 
cannot legally proce(Hl to judgment without bring- 
ing in this personal representative as a party. (Se<* 
Rhuk r. Khuler, 15*1 N. Y., 1(53.) The fact that Sophia 
(roodman is a party def(mdant in her individual 
character does not obviate this necessity. She has 
a sejiarate individual interest in the litigation, which 
was instituted to avoid transfers made to her by the 
debtor, and she was a co-defendant with him in 
this action during his lifetime. (See Id., 153 N. Y., 
170.) Section 452 of the Code provides that, where 
a complete determination of the controversy cannot 
be had without the presence of other parties, the 
Court must direct them to be brought in. The 
motion must be granted, with |10 costs to plaintiffs 
to abide event. 

Motion granted, with |10 costs to plaintiffs to 
abide event. 
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ECKEKT r. GALLIEX. 

Supreme Coiut, Appellate Division, First De- 
partment, May Term, 1899. 

§§ 496, 501. 

Tort — Counterclaim — Demurrer — Specifying objections. 

Under soctiou 496, Code Civil Procedure, the mode of specifying: 
objections to a connterclain) in a deniiirrer thereto is the same 
as whore a deuuuror is talcen to a complaint. 

Whore the action is in tort, a doniurrer to a counterclaim arising 
out of another transaction, a demurror on the ground " the 
counterclaim is not of the character specified in section 501 " 
of the Code,' is sufficient.* 

O'lJiuEN, J., dissenting. 

{Decided May 12, 1899.) 

Ai)i)(\al from Special Term, New York county, 
from a judgment oveiTulin<»: a demurrer to a counter- 
claim. Judgment reversed. 

Henry B, Kctchatn, for appellant. 

DttiiUl E. Lynvhj for respondent. 

In<;raiiam, J. — It was conceded in the Court be- 
low that the action is in tort. It was so found by the 
Court, and that conclusion is not challenged upon 
this appeal. The counterclaim demurred to alleges, 
as a counterclaim, a cause of action on contract not 
arising out of the transaction alleged in the com- 
plaint, and thus, within secticm 501 of the Code, they 
are not properly pleaded as counterclaims to the 
cause of action set up in the complaint. , The 
demurrer was overrule<l, however, upon the ground 

♦See De Forest t\ Andrews, ante, p. 250. 
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that it is a nullity, in that it is stated in the language 
of subdivision 4 of section 495 of the Code of Civil 
Procedure, and does not distinctly specify the objec- 
tions to the counterclaims, and point out specifically 
the particular defect relied upon, as required by 
sections 490 and 496 of the Code. The plaintiff 
demurs to the counterclaim on thi* ground " that 
said counterclaim is not of the charact(»r specified in 
section 501 of the Code of Civil Procedure." 

By section 501 of the Code it is provided that a 
counterclaim " must be one of the following causes 
of action against the plaintiff: • ♦ • (1) A cause 
of action arising out of the contract or transaction 
set forth in the complaint as the foundation of the 
plaintiff's claim, or connected with the subject of the 
action. (2) In an action on contract, any other cause 
of action on contract existing at the commencement 
of the action." A cause of action that can thus be 
set up as a counterclaim in an action in tort must be 
a cause of action arising out of the contract or trans- 
action set foi-th in the complaint, or connected with 
the subject of the action. By section 496 of the Code 
it is provided that " a demurrer taken under the last 
section [section 495] must distinctly specify the ob- 
jections to the counterclaim; otherwise it may be 
disregarded. The mode of specifying the objections 
is the same as where a demurrer is taken to a com- 
plaint." The mode of specifying the objections, 
where a demurrer is taken to the complaint, is speci- 
fied in section 490 of the Code, which provides that 
" an objection, taken under subdivisions first, sec- 
ond, fourth or eighth of section four hundred and 
eighty-eight of this act, may be stated in the 
language of the subdivision; an objection, taken 
under either of the other subdivisions, must point 
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out specifically the particular defect relied upon." 
The various objections that may be taken by de- 
murrer to a counterclaim are specified in section 495. 
One objection that may be taken is that specified in 
subdivision 4 of that section, viz.: "That the coun- 
terclaim is not of the character specified in section 
five hundred and one of this act;'' and it seems to 
me, when that objection is thus taken, the pleader 
distinctly specifies the objection to the counterclaim. 
To make this objection available, a ])laintiff must 
state in the demurrer that the cause of action set up 
as a counterclaim is not within either of the sub- 
divisions of section 501 of the Code, aud it does not 
make the objection more specific to say that the 
cause of action set up as a counterclaim does not 
arise out of the contract or transaction set forth in 
the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action; 
and that, t\w action not being an action of contract, 
a cause of action on contract existiug at the com- 
mencement of the action, not arising out of the con- 
tract or transaction set forth in the complaint, can- 
not be set up as a counterclaim, lie does say just 
that, when he alleges in his demurrer as an objection 
to the counterclaim that it is not of the character 
specified in section 501. Nothing that the plaintiff 
could say would uiake the objection more specific. 
The specific objection to this counterclaim is that it 
is not one specified in section 501 of the Code, and 
this objection is specifically taken by the plaintiff by 
this demurrer. Certainly, repeating the language 
of section 501 of the Code would not more distinctly 
specify the objection than stating that the counter- 
claim was not of the character specified in that 
section. 



268 CIVIL PKOCEDUKE ItEPOKTS. 



Eckert r. Galliea. 



None of the cases relied on by the court below or 
by the respondent ujjon this appeal are in point. 
The observation of this Court in Weeks i\ O'Brien, 
(25 App.I)iv.,208, 49 N. Y. Supp., 344), did not decide 
this (juestion, or state tliat a d( inurrer to a counter- 
claim, upon the ground that it was not of a character 
specified in section 501 of the Code, was not suffi- 
cient, without setting forth the particular nature of 
the cause of action and the counterclaim sought to 
be pleaded. 

We think, therefons that an objection that a 
counterclaim is not of i\w cliaracter specified in sec- 
tion 501 of the Code of Civil Procedure distinctly 
siKuiflos the objection, within the meaning of section 
H)(> of the Code, and it follows that the judgment 
must be reversed, with costs, and the demurrer sus- 
tained, with costs, with leave to the defendant to 
amend witliin 20 days, upon payment of costs in this 
Court and in the Court below. 

All concur, except O'Buikn, J., dissenting. 

0*BuiEN, J. (dlssentiu^j:): t'lulor soction 501 of the Code of Civil 
ri()<-o(Uire, a counterclaim nivist be (1) a cauHc of action arising out 
of tlie contract or transaction set f(Uth in the complaint as the 
fountiation of the plaintiff's claim, cir connected with the subject 
of tiie action: (2) in an action on contract, any other cause of 
acti(jn on contract exist in;; at tlic rommcntcnient of the action. 
Tlic complaint here is in tort, an<i. as it apiK»ars that the counter- 
claims sought to be interposed do not arise oujt of the transaction 
set forth in the complaint and are not connected with the subject 
of the action, they are not proper counterclaims. The issue pre- 
sented, however, relates to the form of the demurrer to each or the 
three counterclaims. The pleader uses the exact language of 
subdivision 4 of section 495 of tlie Code of Civil Procedure, that 
the counterclaims are " not of the character specified In section 
501 ** of the Code. By section 496 it is provided that " a demurrer 
taken under the last section must distinctly specify the objections 
to the counterclaim; otherwise it may be disregarded. The mode 
of specifying the objections is the same as where a demurrer is 
taken to a complaint." The mode of specifying an objection 
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where a demnrrer is taken to a complaint is governed by section 
490 of the CJode, which provides that the objection must be dis- 
tinctly stated, except when taken under certain specified sub- 
divisions of section 488, when it may be stated in the language 
of the subdivision. It is thus pointed out that the objection must 
be specifically stated, except in cases where it is directly provided 
that the exact language of a subdivision may be used. In sub- 
division 4 of section 495 of the Code, there is nothing which frees 
the pleader from the necessity of distinctly specifying the objec- 
tion to counterclaims sought to be interposed pursuant to section 
501, but, on the contrary. It requires the objection to be distinctly 
stated. 

If there Is but one kind of counterclaim allowed under section 
501 of the Code, then the use of the exact language of sulKli vision 
4 of section 495 would seemingly be sufficient; but, as there are 
enumerated in section 501 at least two different and distinct 
causes of action which may be availed of as counterclaims by a 
defendant, it is not a distinct specification of the objection to the 
counterclaim to employ merely the language of subdivision 4 of 
section 495, ** that tlie counterclaim is not of the character speci- 
fied in section 501." This question is not a new one, and the 
proper practice has been discussed in the case of Weeks v. 
O'Brien (20 Misc. Rep., 49), as follows: 

" It is to be noted that there are two kinds of causes of action 
which may be set up as a counterclaim against the plalutlfi;. It 
seems to me that a demurrer which does not specify on which of 
the grounds mentioneil In section 501 it relies is witliin the pro- 
hibition of section 496, and should be disregarded. The object 
of a demurrer is to specify the i-eason why the pleading to whurh 
the demurrer is taken is not a good pleading, and a demurrer 
which simply says that the counterclaims are not of the character 
specified in section 561 of the Code does not specify the defects in 
the counterclaims.*' 

Although this case was overruled on another ground — as may 
be seen by reference to the opinion on reversal in 25 App. Dlv., 
208 — we find in the statement of the learned Judge writing the 
opinion of this Court what may be regarded as a dictum in favor 
of the view that the objection should be expressed otherwise 
than in the language of subdivision 4 of section 495, as follows: 
"It may be that this point might have been raised by demurrer 
upon the ground that the counterclaims were not of the character 
specified in section 501 of the Code, the particular variance beiug 
set forth." That the general language of subdivision 4 of section 
495 is not sufficient in objecting to counterclaims is further shown 
by the fact that many decisions have been rendered wherein it has 
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been held that certain counterclaims, depending on their 
ree^ctiye character, did or did not come under one or the other, 
of the classificationB named in section 501. It follows, therefore, 
that a statement that a counterclaim was not " of the character 
specified in section 601 " would not distinctly and sufficiently point 
out the objection to such counterclaim, as required by section 496 
of the Oode. Our attention haa been called to the Special Term 
caae of Grange v. Gilbert (10 Civ. Proc. Rep., 98), where, without 
any discussion of the question, a contrary rule to the one adopted 
in Weeks 17. O'Brien (supra), was laid down. We think that the 
learned Judge below was right in following the more recent case, 
holding that the demurrer was bad in form and should be 
overruled. 

NOTE. 

Demui-rer — Stating grounds of. — The Supreme Court, of the 
Third Department, Special Term, St Lawrence county, In the 
case of Grange v. Gilbert (10 Civ. Proc. Rep., 98), says: " This con- 
troversy arises upon a demurrer by the plaintiff to the counter- 
claim of the defendants, Nos. 1 and 2 of the fourth defense of 
the answer, upon the ground that it appears upon the face thereof 
that they are not of the character specified in section 501 of the 
Code of Civil Procedure. Subdivision 4 of section 495 of the Oode 
of Ci\il Procedure authorizes this ground of demurrer." The 
Court does not discuss the question involved. The above quota- 
tion contains all that ia said by the Court upon that branch of 
the case. 

The Supreme Court, Special Term, First Department, in the 
case of Empire Feed Co. v, Chatham National Bank (27 Civ. Proc. 
Rep., 226), hold that " a demurrer should state the grounds upon 
which it is interposed," and that stating this ground, in the 
language of section 601, la a compliance with the requirements 
•f section 49^. The Court gives a long opinion by Kellogg, J. 
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BLISS V. WINTERS. 

SinPREME Court, AppbUjAtb Divlsion, First De- 
partment, May Term, 1899. 

§521. 

Pleading bp defendant against co-defendant — Enlargement of 

complaint. 

Under section 521, Code of Civil Procedure, authorizing a deter- 
mination of tlie rights of defendants as between themselves, 
a defendant heir cannot raise an issue as to -whetlier a 
co-defendant had ever married his ancestor, In an action by a 
co-heir to set aside a conveyance by the ancestor to the co- 
ilofendant alleged to have been fraudulently obtained while 
tliey were husband and wife, because the section does not 
authorize the enlargement of the scope of thq complaint by the 
introduction of a cause of action not set up therein. 

Appeal from Special Term, New York county, 
from an order striking out parts of the answer of 
certain defendants. Order affirmed. 

R. N. Arfww, for appellants. 

Jesse StearnSj for respondent. 

Patterson, J. — The motion to strike out pails of 
the answer of the defendants, Odell and Baisley, 
were properly granted, and the reasons given for so 
doing by the Justice at Special Term are altogether 
satisfactory. The object of the action is to set aside 
certain instruments and conveyances made to the 
defendant. Winters, or in his favor, by his wife, upon 
allegations that they were procured by his fraud 
upon her. The plaintiffs and the defendants, Odell 
and Baisley, are her heirs-at-law. The facts consti- 
tuting the cause of action alleged in the complaint 
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are appropriately stated therein, as directed to the 
procurement of the only relief prayed for. The 
validity of tlie marriage of Winters is not assailed, 
nor are there any averments of the complaint that 
could forip the basis of a decree for such relief. The 
defendants, Odell and Baisley, under the claimed 
permission of section 521 of the Code of Civil Pro- 
cedure, are seeking to introduce a new cause of 
action to be tried between co-defendants — one not 
involved in any way in the issues tendered by the 
complaint, and not solely affecting rights between 
themselves and Winters growing out of the cause 
of action alleged in the complaint. The effort is 
made to enlarge the scope of the action, and to add 
to a complaint by introducing a cause of action 
which the plaintiflfs have not asserted, or attempted 
to «et up. 

The order must be aflftrmed, with flO costs and 
disbursements. 

All concur. 



WERNER V. FRANKLIN NAT. BANK OF CITY 
OF NEW YORK. 

Supreme Court, Appellate Division, First De- 
partment, May Term, 1899. 

§531. 

Bill of particulars — Furnishing evidence — yot entitled to, 

A bUl of particulars will not be granted when it wiU disclose to 
the defendant the evidence upon which plaintiff relies to estab- 
lish the cause of action, and the information is something the 
defendant is not entitled to require. 

Thus, in an action by infants to establish a trust in premises pur- 
chased by their guardian with their property, the title to which 
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he took in his own name, and to cancel a mortgage thereon 
given by him, defendant mortgagee is not entitled to a bill of 
particulars showing the dates when the guardian took charge of 
certain property which he so invested, of what it consisted, 
the names of the persons from whom he received it, or at what 
time the guardian purchased the property in suit with the 
ward's money, this would be to compel the infants to disclose 
the evidence on which they relied to establish their claim, 
something the defendant cannot require from them. Following 
Phalen v. Roberts, 21 App. DIv., 603. 

Nor is the mortgagee entitled to a bill of particulars showing the 

• dates when the guardian received the money with which he 
purchased the property in question, the names of the persons 
from whom he received it, and under what name he 
dei>osited it 

In the absence of proof that the infants and their guardian 
ad litem knew when the former guardian received such money, 
where he deposited it, and when he invested it, it was improper, 
in any event, to require them to furnish the bill of particulars. 

{Decided May 19, 1899.) 

Appeal from Special Term, New York county, 
from an order requiring plaintiffs to furnish a bill 
of i)artieulars. Order reversed. 

Benno Loewy, for appellants. 

Jonathan C. Ross^ for respondent. 

EuMSEY, J. — In the month of May, 1890, Charles 
Lewis and Sophie Werner were appointed general 
guardians of the two plaintiffs in this action, and 
entered upon the duties of their trust. In the year 
1895, Charles Lewis, who had in his hands about 
f2,500 belonging to the plaintiffs, purchased with 
that money a leasehold interest in premises situated 
in the city of New York, but, although the property 
was bought with the money of the plaintiffs, Lewis, 
instead of taking a deed to the plaintiffs, or to him- 
self and Werner as general guardians, caused the 
deed of conveyance of the premises to be made 
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directly to himself personally, without the knowl- 
edge of any of the other interested parties. He put 
the deed upon record, and thereafter the title to the 
property was apparently in himself individually. 
The firm of which Lewis was a member was indebted 
to the Franklin National Bank, and, for the purpose 
of securing that indebtedness, they delivered to that 
bank a mortgage upon several pared s of land in the 
city of New York, one of which was the premises in 
question. Lewis has died. The Franklin National 
Bank has b(*gun an action to foreclose the mortgage 
given to it by the firm of which Lewis was a member. 
This action is brought to procure a judgment declar- 
ing that Lewis took the property bought with the 
plaintiffs' money, as trustee for them, and to require 
that it shall be convej^ed to them, and asking, fur- 
ther, that the mortgage given to the Franklin 
National Bank be adjudged not to be a lien upon 
said proi)erty. The allegation of the complaint, in 
respect of which the bill of i)articulars was ordered, 
is that about the 5th day of September, 1S95, Charles 
Lewis, acting as one of the g(Mieral guardians of the 
plaintiffs, and ostensibly in the discharge of his 
duties as such general guardian, had invested the 
sum of i?2,500, moneys and property of the plaintiffs, 
collectc^d, received, and held by him as such general 
guardian as aforesaid, in a purchase at Referee's 
sale, in foreclosure, of a certain leasehold, etc. The 
bill of particulars requires the plaintiffs to state 
first, the dates upon which Soi)hie Werner and 
Charles Lewis took charge of certain personal prop- 
erty of the plaintiffs; and moneys due and owing 
to the plaintiffs; what said moneys consisted of; 
the amount of said moneys; the names of the parties 
from whom the said property and moneys were re- 



VOL. XXIX. 275 



\»erner t?. Franklin Nat Bank of City of New York. 

ceived; and how and at what times the said Sophie 
Werner and ('harles Lewis invested and reinvested 
such moneys, as alleged in paragraph 1 of the com- 
plaint. How these facts can be of the slightest ma- 
teriality in the trial of this action we are unable to 
see. It is true that the complaint alleges that the 
general guardians took charge of the personal estate 
of the plaintiffs, and proceeded to invest and rein- 
vest it, and otherwise to discharge the duties im- 
posed ui)on them by tlieir guardianship. It is also 
true that it is alleged tliat tlie $2,500 which Lewis 
used to buy the leaseliold iu question was moneys 
belonging to the plaintiffs, which he had received as 
general guardian. The plaintiffs, to recover in this 
action, will be required to pi-ove that fact; but, 
athough it is necessary for them to make proof that 
the moneys so used by Lewis belonged to them, yet 
there is no reason why they should be called upon, 
in advance of the trial, to make to the defendant 
a general accounting of all the doings of both Wer- 
ner and Lewis as general guardians. It is not at all 
likely that such an accounting will be necessary to 
establish the source by which the moneys received 
by Lewis came. If it is necessary, it is a matter to 
be proved by the plaintiffs, and to require them to 
give a bill of particulars of this account would com- 
pel them to disclose to the defendant the evidence 
upon which they rely to establish their cause of 
action. In this regard the application for a bill of 
particulars was a mere fishing excursion, and the 
information is something which the defendant is 
not entitled to require from them. Phalen v. Rob- 
erts, 21 App. Div., 603. 

The bill of particulars further requires the plaint- 
iffs to give the dates when Charles Lewis collected 
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and received the f 2,500, money and property of the 
plaintiffs, with which it is alleged, in paragraph 1 
of the complaint, that he purchased the premises in 
suit; the names of the parties from whom he col- 
lected and received the said |2,500; and where, 
and under what name, the said sum of |2,500 was 
deposited or held by him. This, also, is a require- 
ment that the plaintiffs should deliver to the de- 
fendant the evidence of the fact upon which they 
rely to establish their cause of action, and which 
fact is suflSciently alleged in the complaint, so that 
the defendant can have no difficulty in ascertaining 
precisely what it has to meet. For this reason 
alone, this portion of the bill of particulars was im- 
properly granted. , But there is no proof that the 
facts called for in this portion of the bill of particu- 
lars are within the special knowledge of those 
persons who are required to furnish them. The 
plaintiffs, of course, cannot be supposed to be in a 
situation to know anything about it. The informa- 
tion asked for is information as to acts and doings 
of Charles Lewis. There is no presumption that the 
other general guardian had any information about 
them, and there is no evidence in the case that the 
facts are within her knowledge. It is quite true the 
defendant's attorney says in his affidavit that the 
" said information is, of course, peculiarly within 
the knowledge of their guardian ad litem -^^ but there 
is no evidence of that fact, and no reason to believe, 
from anything that appears in the case, that Mrs. 
Werner, more than anybody else, was in possession 
of that information. 

For these reasons, without considering the case 
any further, we conclude that it was erroneous to 
direct a bill of particulars to be served, and the order 
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should be reversed, with flO costs and disburse- 
ments, and the motion for a bill of particulars 



denied, with f 10 costs. 
All concur. 



GUINAN V. ALLAN. 



Supreme Court, Appellate Division, Second De- 
partment, April Term, 1899. 

§§ 651, 854. 

Attachment — Examination of third person as to property of defend- 
ant — Reference — Compelling production of hooks. 

Under section 651, Code of Civil Procedure, providing for the 
examination of a third person concerning the property of a 
defendant in attachment, the Court or Referee cannot enter 
into an inquiry as to affairs of the witness wholly unconnected 
with the property of the defendant. 

Under section 854, Code of Civil Procedure, a Referee appointed 
in accordance with the provisions of section 651, has authority 
at any time, while the proceedings are within his control, to 
issue a subpoena, and require the attendance of the witness, 
with booIsR and papers; but after he has discharged his duties, 
the Court has no power to issue an order controlling the 
Referee and compelling the witness to produce books and 
papers which the Referee had not directed to be produced. 

The Court upon a proper application might appoint a new 
Referee, who would have power to issue a subpoena dtices tecum. 
See Canavan v. Mc Andrew, 20 Hun, 46. 

{Decided April 18, 1899.) 

Appeal from Special Term, Kings county, in an 
action by Annie Guinan, administratrix of Lawrence 
Guinan, against James Allan and Alexander Allan, 
in which there was a judgment for plaintiff. From 
an order on examination as third party, Radcliffe 
Baldwin appeals. Order reversed. 
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Stephen C. Baldmriy for appellant. 

A. J. Perryy for respondent 

Woodward, J. — We are of opinion that the Spec- 
ial Term was without authority to grant the order 
appealed from. The sheriff of the county of New 
York, holding a warrant of attachment against the 
defendants, applied to the firm of Austin, Baldwin 
& Co., of New York, of which firm the appellant is 
a member, for a certificate, under the provisions of 
section 650 of the Code of Civil Procedure. The cer- 
tificate was furnished, setting forth the fact that the 
firm had no property in their possession or control 
belonging to the defendants. The plaintiff then ap- 
plied for and secured an order for the examination 
of the appellant, under the provisions of section 651 
of the Code. The appellant appeared before the 
Referee, and submitted to an examination, which 
examination was reduced to writing, subscribed, and 
swori) to, and, with the report of the Referee and the 
testimony, was filed with the clerk of this Court on 
the 28th day of November, 1898. During the course 
of the examination the appellant referred to certain 
monthly statements between a firm in Montreal and 
the firm of Austin, Baldwin & Co., neither of which 
firms, so far as the testimony discloses, has any con- 
nection with the defendants. The appellant was 
asked if he would produce these monthly statements, 
and refused to do so, whereupon plaintiff'^ counsel 
asked the Referee to declare witness in contempt. 
The Referee reserved decision upon this point, but 
subsequently refused to hold appellant guilty of 
contempt, and fixed a time for the signing of the 
testimony; the appellant subsequently appearing 
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and signing the same as above stated. After tlie 
conclusion of the examination, and before the date, 
set for the signing of the testimony, the plaintiff ob- 
tained an order to show cause at a Special Term of 
the Supreme Court why an order should not be made 
directing the witness to produce the monthly state- 
ments referred to in his testimony. Upon the hear- 
ing of the motion, on the 23d day of December, 1898, 
an order was entered that: 

" The said Radcliffe Baldwin is ordered and di- 
rected, upon the service of due notice therefor, to 
produce before Andrew W. Gleason, Esq., Referee, 
heretofore appointed, at such time and place as he 
shall direct, or at such time and place as the pro- 
ceedings before him will be adjourned, the monthly 
statements mentioned by said Radcliflfe Baldwin in 
his testimony already taken before said Referee.'' 

Upon the merits of the order, it is difficult to con- 
ceive of any possible right which the plaintiff has to 
an exahiination of a monthly statement of accounts 
lH»twe( n Austin, Baldwin & Co. and H. & A. Allan, 
of Montreal; the defendants w^hose property is 
sought to be discovered being J. & A. Allan, of 
(Jlasgow, — both the persons and the firms, accord- 
ing to the testimony of the api>ellant, being distinct. 
There is nothing in the moving affidavits which 
shows any relation between the Montreal and the 
(llasgow firms; and it was clearly never within the 
contemplation of section 651 of the Code of Civil 
Procedure that, in an examination in reference to 
the property of the defendant, the Court or the Ref- 
eree could enter into an inquiry as to affairs of the 
witness wholly unconnected with the property of 
the defendant. Such a proceeding would be a viola- 
tion of private rights, not to be tolerated in any well- 
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rojjnlated community, and it is hardly to be won- 
dered at that the appellant should refuse to brinjj: 
these statements before the Keferee. 

It is ])rovided by section 854 of the Code of Civil 
l*rocedure tliat where a Judge or Keferee lias been 
heretofore, or is hereafter, expressly authorized by 
law to heap, try, or determine a matter, or to do any 
other act in an olKcial capacity, in relation to which 
proofs may be taken, or the attendance of a person 
as a witness may be required, a subpoena may hv 
issued, by and under the hand of the Judge or Kef- 
(4-ee, requiring the person to attend, and also, in a 
])r<)per case, to bring with him a book or paper. The* 
Keferee appointed under the provisions of section 
<m1 of the Code of Civil Procedure, at any time while 
th(^ proceeding was within his control, might have 
issued a subpoena, and required the attendance of 
llie witness, with the books and i)apers; but nowhere 
do we find any authority for the Court, after having 
ai)pointed a Keferee, to issue an order controlling 
(»ilher the Keferee or the witness. The.(!!ourt had 
exhausted its i>owers in the premises when it had 
ajipointed a Keferee, and the power of the Keferee 
was at an end when the testimony had been taken, 
and his report placed on file with the clerk of the 
(\)urt. (See People r. Ball, 37 Iliiu, 245.) Section 
8()7 of the Code of Civil Procedure provides that " a 
l)erKoii shall not be compelled to produce, upon a 
trial or hearing, a book of account, otherwise than 
by an order requiring him to produce it, or a sub- 
poena diurs tccuw ; " and it is further provided that 
such " order may be made, as prescribed in this sec- 
tion, by a Judge of the Court, or in a special pro- 
ceeding pending out of Court before an officer, by 
the officer, or, in either case, by a Keferee duly ap-. 
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l)oiiited ill the cause, and authorized to hear testi- 
uiouy.'- This shows that the policy of the law is to 
place these matters in the control of the Court hav- 
ing inimediate jurisdiction of the question, and not 
to subject witnesses and others to the control of 
orders issued by courts of concurrent jurisdiction. 
The Referee, who had jurisdiction of the appellant, 
and who was confronted by the refusal of the wit- 
ness to produce the monthly statements, did not see 
tit to make use of his power to compel the production 
of th^ same; and the Special Term had no power, 
after the Keff^ree had discharged his duties under 
the order appointing him, and had ceased to have any 
control over the subject-matter, to revive the powers 
of the Referee, and to compel the witness to produce 
books and papers w hich the Referee had not directed 
to be produced in the manner prescribed by section 
854 of the Code. While it is, no doubt, true that the 
Court, upon a proper application, might appoint a 
new Referee, w^ho would have the power to issue a 
subpoena duces tecum, this is a matter involving 
sound discretion. As w^as said in the case of 
Canavan r. Mc Andrew, 20 Hun, 46: 

'^ A judgment creditor is not permitted to harass 
his debtor by successive examinations in supple- 
mentary proceedings. He is entitled to examine 
the defendant, as fully as may be, once. After that, 
it becomes a question of sound discretion. It is well 
settled that a second order will not be granted as a 
matter of course. To secure it, properly, the affi- 
davit should disclose the first proceeding, and give 
some good reason for again invoking the powers of 
the Judge, such as subsequently acquired property, 
or the like/' 
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The order appealed from should be reversed, and 
no further proceedings should be had, unless upon 
a new order appointing a Referee. 

Order reversed, with f 10 costs and disbursements, 
and motion denied. 

All concur. 



SMITH V, SMITH. 

Supreme Court, Appellate Division, Second De- 
partment, May Term, 1899. 

§ 724. 

Judgmeut — Amendment — Appeal — Watcei' of ohjertions. 

Under scotiou 724, Code of Civil Procedure, the Court has power 
to amend a judgment to make it conform to the facts upon 
which tlio Judgement is based; but this power is within the dis- 
ci*etion of the Court. 

It seems, in the absence of a showing that the Court has abused 
its discretion or failed to exercise a discretion, the order of the 
Court will not be reversed. 

A party, api)ealiug from refusal of his motion to amend a judg- 
ment, cannot claim that the motion should have been submitted 
to the Judge who conducted the trial in the first instance, he 
having voluntarily submitted it to the Justice presiding at the 
Special Term. 

A judgment cannot be amende<l so as to vary the rights of the 
parties, as fixed by the decision of the Court and the judgment 
entered thereon. Following Heath r. Banking Co., 146 N. Y.,) 
260; Fannon v, McNally, 33 App. Div., 609. 

{Decided May 8, 1899.) 

Appeal from Special Term, Kings county, from; 
an order denying motion of one of the defendants, 
Frederick Belz, as substituted trustee under the 
will of Sarah N. Eagleton, deceased. Order 
afSrmed. 
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Fulton McMahon, for ai>pellant, 

C. li. Palmer, for respondent, Araniinta Smith. 

Woodward, J. — This is an action in partition, 
resulting in a final judgment, by which provision 
was made for the distribution of the avails of certain 
real estate situate in the city of Brooklyn. The ap- 
pellant is the substituted trustee under the last will 
and testament of Sarah N. Eagleton, and he seeks, 
by a motion made at Special Term, to have the 
judgment amended by the insertion of certain 
clauses of the decree of the Surrogate's Court of New 
York' county. There is no doubt of the power of 
the Court, under the provisions of section 724 of tlie 
Code of Civil Procedure, to amend a judgment to 
make it conform to the facts upon which the judg- 
ment was based; but this is a power within the dis- 
cretion of tlie Court having jurisdiction of the ques- 
tion, and, in the absence of facts tending to show 
that there has been an abuse of this discretion, or 
that the Court has failed to exercise a discretion, 
there would seeiii to be no good reason why the 
order of the Court should be rc^versed. The Court 
had the decree of the Surrogate's Court before it. 
The appellant's attorney appeared, and did not ex- 
cept to findings, or, on application for an interlocu- 
tory judgment, ask anything from the Court. He 
did not appear upon application for a final judg- 
ment; and, under the circumstances of this case, we 
are unable to say that the Court below failed of a 
proper exercise of its discretion in refusing to amend 
the judgment in the manner asked for by the appel- 
lant. It is urged, however, on behalf of the appel- 
lant, on the authority of Oakley r. Cokalete, (6 App. 
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Div., 229), that, as the Justice before whom this mo- 
tion was made was not the one who heard the case 
in the first instance, it was not proper for him to 
determine the motion. The api)ellant is not, in our 
opinion, in a very good p()sition to urge this objec- 
tion. The motion to amend the judgment was made 
by the appellant; he voluntarily submitted the ques- 
tion to the discretion of the Justice presiding at the 
Special Term; and he cannot now be heard to say 
that the matter should have been heard by the Jus- 
tice who conducted the trial of tjie case in the first 
instance. It is also to be observed that there was 
no power in the Court to grant the relief asked for. 
The trustee and moving party was a party to the 
action. His lien on the propei-ty sought to be par- 
titioned, if any, it was necessary for him to set up by 
answer and establish by proof (Winfield v. Stacom, 
57 N. Y. Supp., 563). The amendment asked for 
would vary the rights of the parties as fixed by the 
decision of the Court and the judgment entered 
thereon. This the Court could not grant (Heath v. 
Banking Co., 146 N. Y., 260; Fanuon r. McNally, 
33 App. Div., 609). The order ai)pehled from should 
be affirmed, with costs. 

Order affirmed, with |10 costs and disbursements. 

All concur, except Bautlett, J., not voting. 

Jmlgmeiit — Municipal Court — Power of Supreme Court' to 
correct. — It is held in Maltby-Honley Co. r. Deane (28 Cir. l*roo. 
Uep., 338), that the filing of a judgment of the Municipal Court 
with the County Clerk for enforcement, as required by section 
3220, Code of Civil Procedure, does not render the Judgment that 
of the Supreme Court, so that it may be corrected by that Court. 
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CHENEY V. RANKIN. 

Supreme Court, Trial Term, Rensselaer County, 
December, 1898. 

§§ 755, 757, 761 

Partition — Ahaiemeni and revival — Buhatitutian — Laches — Right 
to bring new action. 

Under section 755, Code of Civil Procedure, providing that where 
a cause of action survives, an action thereon does not abate, a 
cause of action for partition survives the death of a sole party. 

Under section 757, Code of Civil Procedure, the grantee of an 
heir of lands is a successor in interest to the intestate. 

Following McLachlin i?. Brett, 27 Hun, 18; Schlichter v. Saw-AiiU 
Co., 55 Hun, 339; Robinson t?. Brisbone, 7 Hun, 180. Criticising 
Rogers v. Adriance, 22 How. Pr., 97. 

Such successor is entitled, as matter of right, to an order reviving 
the action, which right can only be defeated by laches. Fol- 
lowing Crowley v. Murphy, 33 App. Div., 456. 

Under section 761, Code of Civil Procedure, providing that after 
the death of a sole plaintiff, the Court may, on notice and ou 
application of the adverse party, direct that the action abate, 
etc., the death of a sole plaintiff in partition does not effect au 
abatement of the action, but it survives until abated in the 
manner provided. 

Where suit for partition is not dismissed nor abated by order of 
Court, as required by section 761, on the death of a sole plaint- 
iff, it is a bar to a new action for the same cause between 
substantially the same parties and demanding substantially the 
same judgment. 

{Decided December, 1898.) 

Petition for partition by Edward D. Cheney 
against Warner C. Rankin and others. The facts 
are as follows: 

On September 2, 1896, Phoebe A. Cheney and Ed- 
ward D. Cheney were the owners, as tenants in com- 
mon, of real estate in the city of Troy. On that day 
an action of partition was commenced by Phcxbe 
A. Cheney as sole plaintiff, in which action Edward 
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D. Cheney and Margaret A. Cheney, his wife, Mary 

C. Perry, Rice C. Bull, Edward McGraw, RoUin C. 
Reynolds, Albert E. Grant, and Samuel O. Gleason, 
defendants. Notice of pendency of the action was 
duly filed on the 4th day of September, 1896. The 
complaint alleges that Margaret A. Cheney is the 
wife of Edward D. Cheney, and as such has an in- 
choate right of dower in the undivided half of said 
real estate; that the defendant, Mary C. Perry, is 
made a party defendant as the supposed owner of 
a mortgage upon the whole of said real estate; that 
the defendant, Rice C. Bull, is made a party defend- 
ant as the supposed owner of a mortgage upon the 
undivided half of the defendant, Edward D. Cheney; 
that tlie defendants, Edward McCrraw and Rollin C. 
Reynolds, are tenants under the defendant, Edward 

D. Cheney, of separate portions of the preftiises; that 
the defendant, Albert E. Grant, is made a party 
defendant as the supposed owner of a judgment of . 
foreclosure of a mortgage upon other premises of 
Edward D. Cheney, and he is made a party defendant 
so that the amount of any judgment of deficiency, if 
the same is entered prior to the determination of 
this action, may be satisfied in its proper order out 
of the interest of said Edward D. Cheney; that 
Samuel O. Gleason is made a party defendant as the 
supposed owner of a certificate of tax of the whole 
of said real property. The complaint also alleges that 
the defendant, Edward D. Cheney, has, ever since 
the 8th day of November, 1896, received and col- 
lected the rents, etc., to his own use, and has retained 
the plaintiff's share; and the plaintiff desires, pur- 
suant to section 1589 of the Code of Civil Procedure, 
that the Court shall adjust the rights of said plaint- 
iflf and said defendant, Edward D. Cheney, in regai*d 
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to said rents, etc. The defendants, Mary C. Perry 
and Samuel O. Gleason, appeared in the action. On 
the 13th day of March, 1897, Jeremiah K. Long, of 
Troy, N. Y., was duly appointed Referee to ascertain 
and report the rights, shares and interests of the sev- 
eral parties to the action in the property described 
in the complaint, and as to the rents collected, etc. 
On the 27th day of April, 1897, the plaintiff in that 
action, Phoebe A. Cheney, died intestate, leaving her 
surviving, as her only heirs-at-law, two children, 
Carrie P. Rankin, and the said Edward D. Cheney. 
Edward D. Cheney then became the owner of an un- 
divided tliree-foiirths interest in the said property, 
and Carrie P. Rankin the owner of an undivided one- 
fourth interest therein. Thereafter Carrie P. Ran- 
kin sold her interest in said premises to her son, 
Warner C. Rankin. No order has been made dis- 
continuing the action commenced by Phoebe A. 
Cheney; neither was there an order reviving that 
action. On the 16th day of. October, 1897, said 
Edward D. Cheney commenced another action of 
partition .of the same premises, making Jhirgaret A. 
Cheney, Rice C. Bull, Mary C. Perry, and ^Varner C, 
Rankin defendants. The complaint in this action 
alleges that Edward D. Cheney is the owner of an 
undivided three-fourths interest in the said premises, 
and the defendant, Warner C. Rankin, the owner of 
an undivided one-fourth interest therein; that the 
defendant, Margaret A. Cheney, is the wife of the 
plaintiff, and as such has an inchoate right of dower 
in the plaintiff's interest in said premises; that the 
defendant, Mary C. Perry, is the owner of a mort- 
gage covering the whole of said premises; that the 
defendant, Rice C. Bull, is the owner of a mortgage 
covering an undivided one-half interest in said prem- 
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ises. There is no demand for an accounting of rente 
collected. The defendant, Warner C. Rankin, ap- 
pears in the action, and sets up the pendency of the 
former action, in abatement and as a bar to this 
action. 

George R, Donnan, for plaintiff. 

Lanning & Holmes^ for defendant, Rankin. 

Chase, J. — The pause of action stated in the com- 
plaint in the case of Cheney against Cheney and 
others survived. As the cause of action survived, 
the action itself did not abate (Code Civ. Proc. § 755). 
Section 757 of the Code of Civil Procedure provides: 
" In case of the death of a sole plaintiff, ♦ ♦ ♦ 
if the cause of action survives or continues, the 
Court must upon a motion allow or compel the action 
to be continued by or against his representative, or 
successor in interest.'^ 

Phoebe A. Cheney died intestate, and her children, 
Edward D. Cheney and Carrie P. Rankin, were her 
successors in interest. Warner C. Rankin purchased 
of Carrie P. Rankin her interest in said premises, and 
became the successor in interest of the plaintiff to 
the extent of such share (McLachlin v. Brett, 27 Hun^ 
18; Schlichter v. Saw-Mill Co., 35 Hun, 339; Robinson 
V, Brisbane, 7 Hun, 180). The only case, of which lam 
aware, holding that a grantee of an heir-at-law is 
not a successor in interest of the intestate, is the 
case of Rogers v. Adriance (22 How. P., 97). The 
opinion in that case erroneously construed the pro- 
visions relating to the revivor of actions, and is 
overruled by the later cases that I have cited above. 

Warner C. Rankin, being a successor in interest to 
the plaintiff in the first action, is, on application to 
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the Court, entitled as a matter of right to an order 
reviving tha't action, and such right can only be 
defeated by his laches (Code Civ. Proc, § 757; 
Crowley r. Murphy, 33 App. Div., 456). It has not 
been suggested that the defendant, Rankin, in this 
action has been guilty of laches that would defeat 
an application by him for the revivor of the first 
action, and in any event the first action is actually 
pending until it is discontinued by act of the parties 
or abated in the manner provided by section 761 of 
the Code of Civil Pi'ocedure. 

Albert E. Grant, defendant in the first action and 
omitted in this action, w^as an unnecessary defend- 
ant. Samuel O. Gleason, a defendant in the first 
action and omitted in this action, is omitted by rea- 
son of the fact that the interest alleged to be in him 
under the complaint in the first action has been set- 
tled and released to other parties to this action. Ed- 
ward D. McGraw and Rollin C. Reynolds, defendants 
in the first action, were made such as tenants, and 
now have no interest in the property. The former ac- 
tion was regularly brought; all the parties interested 
in the property were actually before the court, and 
the case had proceeded to a reference when the plaint- 
iff died. The parties to the first action and their suc- 
cessors in interest are entitled to the benefits of the 
proceeding already had and expenses incurred in 
that action. The proceedings in that action should 
continue, after a revival, as though the persons suc- 
ceeding to the plaintiff's interest had been in the 
action from the beginning. The successors in inter- 
est of Phoebe A.Cheney took their interest subject to 
all incumbrances, including the notice of pendency 
of the action of partition. The same title is involved 
in both actions. The purpose of the actions, respect- 
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ively, is the partition and sale of the real estate 
described, and the distribution of the proceeds 
thereof among the parties entitled thereto. In the 
first action an accounting was demanded from Ed- 
ward C. Rankin of the rents and profits of the real 
estate. The successors in interest of Phoebe A. 
Cheney are entitled to a revivor of the action, as far 
as it related to the partition of the real estate, with- 
out reference to the accounting for rents and profits. 
Hoffman v. Tredwell, 6 Pai. (Ch.) 308. 

The parties to either action are entitled, by virtue 
of thlB provisions of the Code of Civil Procedure, to 
have the question of rents and profits collected by 
the several tenants in common settled and adjusted 
in the action. The parties and cause of action in 
Cheney against Cheney and others are substantially 
the same in every respect as the parties and cause of 
action herein. It is admitted that all the parties 
necessary to a complete determination among the 
parties interested were before the Court in the first 
action, and that all material questions and rights 
can be determined in that action. Great confusion 
and wrong would result if a rule were established 
which would allow a new action in partition to be 
brought at any time, when a party to a prior action 
in partition dies, if in the new action an immaterial 
variation wore made in the parties or an unimport- 
ant change were made in the demand for judgment. 
The action of Phoebe A. Cheney against Edward D. 
Cheney and others ought to be, and is, a bar to this 
action. 

Findings and judgment may be prepared accord- 
ingly, with costs to defendant, Rankin. 

Abatement and revival — fiuhstitittton of executor — Laches. — 
Under Code, section 757, providing th«it, where the cause of 
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action survlyes the death of a sole plaintiff, the Court must allow 
the action to be continued in the name of his executor, and section 
822, authoiizing a dismissal for laches in prosecuting, a motion 
for substitution will not be denied for laches, where defendant 
has hot moved for dismissal. Mclnnis v, Gardiner, 26 Misc., 487. 
Same — Terms imposed. — Where a motion to substitute plaint- 
iff's executors has been delayed for two years after the executors 
qualified, and several of defendant's witnesses have died in the 
meantime, the motion will be gmnted only on payment of all 
costs to date, and the giving of a stipulation to try the cause 
when reached. Mclnnis v. Gardiner, 26 Misc., 487. 



BERGHOLTZ v. ITHACA STREET R. CO. 
Tompkins County Court, April, 1899. 

§§ 2419, 2886. 

Justice's Court — Appearance by attorney — Authority — Ewten- 
sion of time to appeal — Summary proceedings — Costs. 

An appeal from a Justice's Court must b^ taken within the time 
prescribed by the Statute; the Court cannot extend the time. 

The parties to the action may extend the time to appeal, and, 
when thoy have done so, their arrangements will be as effectual 
as any other engagement or contract. 

An attorney in such a case, after the cause has been submitted, 
cannot extend the time in whicli to appeal. Following Flynn v. 
Hancock, 46 Hun, 369. Disapproving Hoffenherth v. , Muller, 
12 Abb. Pr. (N. S.), 221. 

Under section 2886, Code of Civil Procedure, providing that a 
party to an action before a Justice of the Peace may appear 
and prosecute or defend by attorney, a duly authorized attorney 
has full power and authority to repi-esent his client during the 
trial and until after the final submission of the cause, when 
his authority terminates. Following Beardsley v. Pope, 88 
Hun, 563. 

Under section 2249, Code of Civil Procedure, an order for posses- 
sion in summary proceedings is final, and carries costs to the 
petitioner, where the order converts, though it does not specify 
the amount. 

{Decided April, 1899.) 
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Summary proceedings by Herman BergholtE 
against the Ithaca Street Railway Company. Judg- 
ment for plaintiff. Motion of plaintiff to set aside 
an ex parte order, requiring the Justice to make his 
return. Motion sustained. 

M, N. Tompkins and J. H. Jetmings, for plaintiff. 

D. F. Van Vleet and Frederick ColHnSj for defendant. 

Ai.MY, J. — These proceedings were brought in 
Justice's Court to obtain possession of Renwick 
Park, a property owned by the plaintiff, and in the 
possession of the defendant under a lease, and used 
as a park and pleasure ground. The issue was tried 
by a jury and the verdict was returned, and the final 
order determining the right of the plaintiff to the 
possession of the premises was entered by the Jus- 
tice on the 16th day of August, 1898. The notice of 
appeal was served on the 9th day of September, 1898. 
No return having been made by the Justice, the de- 
fendant, on the day of October, 1898, obtained 

an ex parte order directing the said Justice to make 
and file his return in the case, upon affidavits which, 
among other things, showed that the defendant had 
been given an extension of the time to appeal by the 
attorney for the plaintiff after the verdict of the jury 
had been returned, in consideration of the defendant 
extending the time to answer in two actions in the 
Supreme Court brought against the plaintiff herein 
by said company, and the further fact that the said 
final order was not entered until after the 16th of 
August aforesaid. Before the time within which 
the Justice was directed to make his return in obedi- 
ence to said ex parte order, the plaintiff presented 
affidavits denying every material fact upon which 
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said cx parte order had been granted, and asked for 
and obtained an order requiring the defendant to 
show cause why said ex parte order should not be set 
aside. Upon the return of the order to show cause, 
the Court referred the disputed questions of fact 
presented by the aflRdavits of the respective parties 
to a Referee to hear and report the evidence and his 
findings upon all the questions involved. The Ref- 
eree, having heard the evidence, had made his report, 
in which he finds that the plaintiff's attorney, J. H. 
Jennings, Esq., did stipulate verbally with the de- 
fendant's attorney, after the entry of the final Order, 
that the defendant might have until the 10th day of 
September in which to serve his notice of appeal, 
and that Mr. Jennings had no other authority to 
make such stijuilation than his general retainer as 
attorney gave him, and no direct, special authority 
to enter into this particular stipulation. He further 
reports, in effect, that said stipulation was not made 
on condition, or in consideration, of the defendant's 
extension of time to answer in said actions in the 
Supreme Court, but that said stii)ulations were in- 
dependent transactions, and that the final order was 
entered by the Justice August 16, 1898. The find- 
ings of the Referee as to said matters, as well as all 
others reported upon, were not questioned on the 
argument of counsel in the final submission of the 
motion. 

The decision of the questions here presented in 
effect, so far as this Court is concerned, determines 
the right of the defendant to appeal from the final 
order of the Justice. It is the policy of our statute 
law and the uniform decisions of the Courts that an 
aggrieved litigant may have a review of any judicial 
determination of which he complains, but this right 
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is necessarily controlled by limitations and condi- 
tions required for the orderly and expeditious trans- 
action of the business qf the Courts. He must take 
his appeal within the time required by statute, and 
a failure so to do cannot be excused. The Court 
cannot extend the time for any reason, however 
grave or important. The pai1:ies themselves may 
extend the time to appeal, and, when they have done 
so, their arrangements will be as effectual as any 
other engagement or contract. It is claimed by the 
defendant that independent of the mutual character 
of the stipulation, which the Referee has found did 
not exist, the parol stipulation of the plaintiff's 
attorney, made after the submission of the case to 
the jury, and without other authority than the gen- 
er€^l one of attorney in the matter in Justice's Court, 
is effectual for the purpose of extending the defend- 
ant's time to appeal; and he cites upon this proi)o- 
sition Hoffenberth v. Mulhr (12 Abb. Pr., N. S., 221). 
This Special Term decision is certainly an authority 
for the proposition here urged, if it be the law. 
Although this decision was made more than a quar- 
ter of a century ago, I am unable to find a case in 
which it has been cited with approval; but, on the 
contrary, in Flynn r. Hancock (46 Hun, 369), the 
General Term refused to give effect tO' a stipulation 
of the attorneys in a Justice's Court extending the 
time during which the Justice might make his deci- 
sion, although the stipulation was made before the 
time for entering judgment expired, the Court say- 
ing: " Authority to make such a stipulation cannot 
be presumed from the mere fact that they [the 
attorneys] tried the case." Again, in Beardsley t;. 
Pope (88 Hun, 563), the Court say: "Section 2886 
of the Civil Code, which provides that a party to an 
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action before a Justice of the Peace may appear and 
jn'osecute or defend by attorney, we think confers 
upon a duly authorized attorney in Justice's Court 
full power and authority to represent his client dur- 
ing the trial, and until after the final submission of 
the cause. His authority undoubtedly terminates 
at that time." Although the last sentence in the 
opinion may be considered as ohiter, yet it expresses 
what has generally, I believe, been considered to 
be the law\ 

The defendant further claims that notice of appeal 
was served in time, because the final order of the 
Justice, entered August 16, 1898, did not contain au 
award of costs to the plaintiff. The entry by the 
Justice in his docket on the day mentioned was: 
" Jury returned into Court, and rendered a verdict 
for petitioner. Upon receiving^and docketing such 
verdict, it is hereby ordered that the possession of 
the property described in the petition be, and the 
same hereby is, awarded to the petitioner, together 
with costs, this 16th day of August, 1898.-' This 
entry by the Justice was a determination of the 
question litigated in this Court, and is a final order, 
under section 2249 of the Code. The fact that it did 
not adjudicate and state the amount of the costs, 
however it may affect the plaintiff's right to recover 
costs, is not, it seems to me, a matter to which the 
defendant can be heard to object. The cases of Rich 
V. Markham (92 Hun, 79), Stephens v. Santee (49 
N. Y., 38) and Bradner r. Howard (75 N. Y., 420) in 
my judgment support this view of the said order. 
The motion of the plaintiff for an order setting aside 
the ei? parte order requiring the Justice to make his 
return is granted, with |10 costs. 

Motion granted, with f 10 costs. 
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BRAZEE V. TOWN OF HORNBY. 

Stkubkx County Cot:rt, April, 1899. 

§§ 3070, 3228, subd. 4, 3229. 

Justice's Court — Appeal from — offer of judgment — Costs — Whet^ 
defendant may recover, 

I'luler section 3070, Code of Civil Pi'oce<Uire, where no offer of 
judgment is made bj' either party, the |)revailing party shall 
))e entitled to costs on appeal; but an offer to allow judgment 
to be rendero^l, as made on an appeal from a .Tustice, the party 
refusing to accept the offer shall be liable for costs of the 
appeal, unless the recovery be more favorable to him than the 
sum offered. 

Under section 3228, subdivision 4, the plaintiff is entitled to costs 
on appeal where he recovers a judgment for $50 or more in an 
action for money only; and under section 3229 the defendant is 
entitled to costs on appeal, unless the plaintiff is entitled to costs 
under section 3228. 

Where a plaintiff on appeal from a Justice's judgment moves an 
offer to taive judgment in excess of $50, which is refused, and 
defendant malvcs no offer, and the defendant wholly succeeds 
on the appeal, he is entitled to costs under section 3229. Fol- 
lowing Fowler v. I) earing. 6 A pp. Div., 221, Distinguishing 
McKuskie r. Hendrldvson, 128 N. Y., 565. 

{Decided April, 1899.) 

^lotion by ])laintiff for a review of the taxation 
of costs. ^lotion (leiiied. 

F. .1. ^yil/ifnn.s, for appellant. 

Janus O, Hchrinff, for respondent. 

RoHixsoN, J. — The plaintiff recovered in Justice's 
Court a jud^uK^nt for |02.8(> dania<?es and $8.40 
costs. The defendant appealed to this Court, de- 
manding a new trial. Within fifteen davs the 
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plaintiff, under section 3070 of the Code of Civil 
Procedure, served a written offer to allow judgment 
to be rendered in this Court in his (the plaintiff's) 
favor for f 92.86 — just tin? amount of the judgment 
below. The offer was not accepted, and no pffer 
was made on behalf of the defendant. The case 
went on the calendar, and was reached in its regular 
order, and moved, and the comi>hiint dismissed; the 
defendant wholly succeeding. The clerk, on motion, 
and after hearing both parties, taxed costs in favor 
of the defendant. The right to costs was then, on 
motion, presented to this Court. 1 have examined 
all the cases cited, very carefiilh', and have come to 
the conclusion that section 3229 of the Code of Civil 
Procedure, which awards to the defendant costs 
when the plaintiff is not entitled to them, applies to 
this case. In McKuskie r. Ileudrickson (128 N. Y., 
555; 28 X. E., ()50), the Court clearly intimates that, 
if the recovery there had been JJ550, the plaintiff 
would have been entitled to the costs. If this is so, 
then, clearly, section 3228 of the Code would apply 
to such a case. Section 3228 could not apply unless 
section 3229 would also apply. Section 3228 or sec- 
tion 3070 (lid not award costs to the ])laintiff. I am 
satisfied that tlH» attention of the Court of Appeals 
was not called to section 3229 of the Code upon the 
argument of McKuskie r. Ileudrickson, and that, if 
the question here is ever presented to that Court, it 
must hold that, if section 3228 will give the plaintiff 
costs where he recovers over J!f50, then section 3229 
will also give the defendant costs, unless by either 
section 3228 or section 3070 the plaintiff is entitled 
to costs (Fowler v. Bearing, App. Div., 221, and 
cases there cited). It is with a great deal of reluc- 
tance that I have reache<l this conclusion, for I have 
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found no way of deciding this case without appear- 
ing to disagree with the Court of Appeals. It can- 
not Be decided that sections 3228 and 3229 of the 
Code do not apply, because that would be contrary 
to the language of McKuskie v. Ileudrickaon, viz.: 
" He is not entitled to costs by virtue of 'any general 
provision contained in section 3228 of the Code, be- 
cause he did not recover as much as fifty dollars.'' 
It cannot be decided that these sections do not apply 
without running contrary to this language in the 
McKuskie Case, viz.: " The only section of the Code 
relating to costs in a case like this is 3070." If, how- 
ever, section 3228 may apply if the plaintiff recovers 
over $50, why will not section 3229 apply when, by 
every other provision of the Code, the plaintiff is not 
entitled to costs.? Section 3229 reads as follows: 
" The defendant is entitled to costs, of course, upon 
the rendering of final judgment, in an action speci- 
fied in the last section, unless the plaintiff is entitled 
to costs as therein prescribed." By section 3071 the 
action is an action at issue in this Court. By section 
3228, if the plaintiff recovers $50 or over, he is enti- 
tled to costs. By section 3229, if the defendant suc- 
ceeds in defeating the entire claim of the plaintiflf 
by the dismissal of his complaint, he is entitled to 
costs. Some stress may be put upon the word 
/^'recovery" in section 3070: "Where an offer is 
made as above provided, the party refusing to accept 
the same shall be liable for the costs of the appeal^ 
unless the recovery shall be more favorable to him 
than the sum offered." It may be claimed that this 
language implies that there must be some recovery 
in dollars and cents — a specified sum" — and that, 
where there is no recovery of a " specified sum," it 
cannot apply. In this case there is no recovery of 
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a " specified sum." Therefore section 3070 did not* 
apply, but section 3229 (the general provision) did 
apply. The McKuskie Case can be distinguished in 
this way without doing yiolence to any of its dicta. 
This motion should be denied, but, because of the 
novelty of the question, without costs. 
Motion denied, without costs. 

Justice's Court — Appeal — Payment of costs necessary to perfect — 
Payment nunc pro tunc. — In the case of Goss v. Hays, decided by 
the Appellate Diylsion, Third Department, May 3, 1899, the Gourt, 
by Herrick, J., say: "As a matter of fact, the costs in tlie 
Justice's Court in this case were not paid, and their payment 
is necessary to perfect an appeal (Kenney v. Association, 89 Hun^ 
190). The circumstances, however, are such that it seems to 
me the County Court might well have permitted that to have 
been done nunc pro tunc^ under section 3047 of tlie Code of Civil 
Procedure.' It has, however, declined to do so. It was a matter 
resting in its discretion, and there is a long line of authorities* 
holding that we have not the right to review that exercise of 
discretion (Tuclvor r. Tfau, 70 Hun, 59; Wnght v. Chase, 77 Hun, 
90; Myers v. Riley, 36 Hun, 20; Thomas v. Keeler, 52 Hun, 318; 
Bantleon v. Meier, 81 Hun, 162; I*eople v. Young, 92 Hun, 373- 
377; jL'aper Co. v. Szerlip, 9 App. Div., 206; Judson r. O'Conuell, 
14 N. 1. Supp., 92; Sexton r. Bennett, 17 N.'Y. Supp., 437). The 
only case that I liave been able to And where the discretion of 
the County Court was overruled upon appeal was tlie case of 
Gutbrecht v. Railroad Co. (28 Hun, 497). There would seem to 
be no alternative, therefore, but to dismiss the appeal. Appeal 
dismissed, with JIO costs and disbursements. All concur." 
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BITTINER V. OOMPRECHT. 

Supreme Court, New York County, Appellate 
Term, June, 1899. 

§66. 

Attotmey and client — Contract for compensation — Condition not 

fulfilled. 

Where defeiulnut agreed to pay his attoruey a certain sum 
for his services in case they should realize not less than a 
specified sum, and then compromises the claim for a less 
amount, In tlie absence of fraud, the attorney is not entitled 
to recover the fee agi-eed upon. - 

{Decided June 28, 1899.) 

Appeal from Municipal Court, Borough of Man- 
hattan, Eleventh District, from a judgment for 
plaintiff, defendants appeal. Judgment reversed. 

Nathan OUingcry for appellants. 

Uayman & Rosenthal, for respondent. 

Leventritt, J. — The plaintiff is an attorney and 
counsellor-at-law, and as such represented one Salo 
A. Horowitz in an action on a promissory note in the 
sum of |735, instituted against him by the defend- 
ants. With a view of gaining tiuie to plead in that 
action, and arranging an eventual discharge of his 
obligation, Horowitz, attended by the plaintiff, had 
an interview with the defendants and their attor- 
neys. The inducement wliich Horowitz held out to 
obtain the concessions which he sought was , the 
proffer of the services of himself and the plaintiff to 
enable the defendants to enforce payment of a cer- 
tain claim owned by them. It appears that one 
Kobert Valentine was indebted to the defendants in 
the sum of f 1,735, and that Horowitz was in the pos- 
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session of information by the utilization of which 
the defendants might realize on their claim against 
Valentine. The interview led to the execution of 
the following agreement: 

" Whereas, P. Gomprecht's Sons have a claim 
against one Robert Valentine for goods sold and 
delivered, amounting in the aggregate to about sev- 
enteen hundred and thirty-five dollars (|1,735), and 
Salo A. Horowitz is about to furnish them with in 
formation by which the said P. Gomprecht's Sons 
may be able to obtain an attachment against said 
Robert Valentine, and realize upon their said claim 
in whole or in part: Now, in consideration of the 
said Salo A. Horowitz furnishing said information, 
and of services to be rendered by Edmund Bittiner, 
attorney and counsellor-at-law, the said P. Gom- 
precht's Sons hereby agree that, in the event that 
they shall realize upon said attachment so procured 
by them the sum of not less than one thousand dol- 
lars, expenses included, they will pay to Edmund 
Bittiner the sum of two hundred and fifty dollars, 
and will stipulate not to enter judgment against 
said Saio A. Horowitz upon the note of Theodore C. 
Gross of seven hundred and thirty-five dollars, in- 
dorsed by said Horowitz and dated May 15, 1896, 
and now in suit in the City Court of the city of New 
York, and will release the said Horowitz from all 
claims and demands whatsoever; and, until the 
determination of said attachment proceedings, the 
time of the said Horowitz to answer the complaint 
in said City Court action shall be extended from time 
to time. 

" Dated New York, September 18, 1896. 

" P. Gomprecht's Soxs.'^ 
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Thereupon, and pursuant to this agreement, Horo- 
witz informed the defendants that Valentine had a 
claim against the city of New York in the sum of 
11,666.66, being the rent due him for certain portions 
of the Florence Building, occupied by one of the 
District Courts, and that this debt could be attached, 
as Valentine was a non-resident of the city and 
county of New York, and had no office therein where 
he regularly transacted business in person. On the 
strength of this information a warrant of attach- 
ment was obtained on the 18th day of September, 
1896, in the City Court of the city of New York, and 
a copy thereof, with notice, was served by the sheriff 
on the Deputy Comptroller on the 19th day of Sep- 
tember, 1896. After default judgment entered on 
the 1st day of October, 1896, the defendants regu- 
larly filed their claim against the city. At that 
time, however, one Alice Gross had already pre- 
sented a claim for the same rents, and had begun an 
action therefor, arising out of the following facts 
and circumstances: Her husband, Theodore C. 
Gross, was the owner of the Florence Building, and 
had, on the 14th day of May, 1896, made a lease 
thereof to Valentine for a term of fifteen years. 
Thereafter the latter, being in arrears for tlie rent 
therein reserved, assigned to Gross, who, in turn, on 
the 14th day of September, 1896, assigned to his 
wife, the same rents which the defendants sought to 
attach five days later. An action having been begun 
by Alice Gross against the Maj^or, Aldermen, and 
Commonalty of the city of New York to establish 
her prior right to the rents, a motion was made on 
behalf of the city to interplead the defendants herein 
and other adverse claimants. That application was 
granted on the 11th day of February, 1897, and the 
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sum in dispute deposited with the Chamberlain. 
The defendants herein, ignorant of the consideration 
for and the circumstances under which the succes- 
sive assignments from Valentine to Gross and from 
Gross to his wife had been made, interposed an 
answer attacking their validity. After investiga- 
tion, the defendants having, as they assert, become 
convinced that they could not successfully attack 
the claims of the other contestants, entered into an 
agreement with theln providing for an equal division 
of the fund. Each of the three claimants received 
the sum of f573, and the interpleader action was 
thereupon, on the 8th day of October, 1897, discon- 
tinued. All that the defendants realized was the 
$573 paid to them by the Chamberlain. After they 
had received that sum, the plaintiff demanded of 
them the f250 mentioned in the agreement. Upon 
their refusal to comply, on the ground that they had 
not realized as much as |1,000, this action was insti- 
tuted, and eventuated in a judgment for the plaintiff. 
We have indulged in this detailed statement of 
the facts to indicate what conclusively ai)pears from 
the extensive record, — that the defendants acted 
throughout in perfect good faith. In fact, the testi- 
mony discloses neither proof nor suggi^stion to the 
contrary. Although disputed, it may be conceded 
that the plaintiff performed services at the instance 
of the defendants, and did all that was required of 
him under the agreement. Still he cannot recover. 
That agreement clearly and explicitly provides that 
Edmund Bittiner (the plaintiff) shall receive the 
sum of |250 " in the event that they (the defendants) 
shall realize upon said attachment so procured by 
them the sum of not less than one thousand dollars." 
That was the agreement the parties chose to make. 
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We cannot make another for them. To entitle the 
plaintiff to recover, the burden was on him to show 
that |1,000 was realized, or that the failure to realize 
it was due to the fraud, collusion, or bad faith of 
the defendants. Having failed to offer any proof to 
carry that burden, he cannot invoke the aid of the 
Courts to mold and modify the agreement to fit a 
situation not contemplated by the parties. We 
think that the facts as they were disclosed on the 
trial justified the defendants in effecting a compro- 
mise; but, even if this were not so, the plaintiff, in 
the absence of proof of actual intent to defraud, 
would be remediless. The plaintiff, learned in the 
law, participated in the drafting of the agreement. 
We cannot provide for a contingency against which 
he made no provision. The word " realize," used in 
connection with the conversion of claims or demands 
into money, is a very broad term, probably as broad 
as any in language or law, and may reasonably be 
said to include the term " compromise." We must 
presume that it was used advisedly. A more re- 
stricted expression could readily have been adopted. 
It is evident why the limitation of " not less than one 
thousand dollars " was inserted. The realization of 
that sum would have entailed on the defendants the 
release of their f755 claim against Horowitz, and 
the payment of $250 to the plaintiff, — in all, |985. 
It is therefore apparent that it was the intention of 
the defendants so to phrase the agreement on their 
pait; that they should not be called upon to relin- 
quish more than they realized. If they were more 
astute in protecting themselves than the plaintiff, 
they are entitled to the benefit of their bargain, and 
the plaintiff must abide by the terms to which he 
assented. To allow, on the evidence adduced, a 
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recovery under this agreement, would be to hold 
that a contract is a mere idle formality, which, 
instead of concluding the rights of the parties, would 
leave them to be shaped b^ subsequent develop- 
ments. The judgment must be reversed. 

Jiul«»uient reversed, and a new trial ordered, with 
costs to the appellants to abide the event. All 
concur. 

Attorneys — Contract for compensation — Contingent, — An attor- 
ney luuy agree upon the eompeusatlon he is to receive in a caue, 
and It may be made contingent upon his Buccess, and be payable 
ont of the proceeds of the litigation. Fowler r. Gallan, 9 Civ. 
Proc. Rep., 384. 

Attorney will be held strictly to such a contract See Taylor t?. 
The Long Island R. Co., 28 Oiv. Proc. Rep., 118. 

Same. — Champertous contracts. Bee Tilden v. Aitkin, 29 Oiv. 
Proc. Rep., 28, note 37-38. 

Same — Lien of, — As to the lien of an attorney for services. 
See full collection of cases in 28 Oiv. Proc. Rep., 113, 116-117, 
302. 306. 
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BuPRBMB Court, Appellate Division, Fourth De- 
partment, May Term, 1899. 

§§ 449, 497. 

Joinder of causes of action — Joint demand — Demurrer — Improper 
joinder of plaintiffs — Severance. 

Where an obligation is executed by defendants as follows, to wit: 
" On demand, after thirty days, we promise to pay to the order 
of N. seven hundred fifty dollars, also to C. the sum of seven 
hundred hfty dollars, with use," does not create a Joint demand 
in favor of N. and C, and hence a complaint in an action by 
them is demurrable on the ground that separate causes of acdan 
in favor of each plaintiff have been united in one action. 

It is also demurrable for misjoinder of parties plaintiff. 
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WU?re % demi^rrer U suatained tQ a coinplaliit because two or 
more causes of action are improperly Join^, UQ<ler section i87 
of the CJode of Civil Procedure, the Court may, In its discre- 
tion, direct a seyerance. 

(Decided May 24, 1898.) - 

Appeal from Special Term, Erie county, from an 
interlocutory judgment overruling a demurrer, de- 
fendants appeal. Judgment reversed. 

The Special Term found (1) that the causes of 
action in said complaint set forth are properly 
joined therein; (2) that the plaintiffs in this action 
are properly joined as parties plaintiff herein. The 
amended complaint alleged that the Superior Cycle 
Manufacturing Company is a ddinestic corporation; 
that on the 19th of May, 1§97, for a good and valua- 
ble consideration to it in hand paid, it did make, 
execute, and deliver to the plaintiffs in this action 
a certain promissory note in words and figures fol- 
lowing, to wit: 

" Buffalo, N. Y., May 19, 1898. 

^' On demand, after 30 days, we promise to pay to 
the order of John F. Xagel seven hundred fifty 
(1750.00) dollars, also to Charles H/ Callahan the 
sum of seven hundred fifty ($750.00) dollars, with 
us^. 

" Superior Cyci^e Manufacturing Company. 

"John F. Nagel, President. 
"William O. Ottenot, Secretary." 

It is further alleged in the complaint, viz.; " That 
before the delivery of said note, and with intent to 
give the defendant, Superior Cycle Manufac^turing 
Company, credit with the plaintiffs, and with intent 
to become bound thereon as first indorsers, the de- 
fendants, William O. Ottenot, George F. Lutz and 
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Williaqi A. Lutz, indorsed tke same, and said note 
was then delivered to the plaintiffs for value; that 
thereafter, and on the 5th day of October, 1897, pay- 
ment of said note was demanded of the defendant, 
Superior Cycle Manufacturing Company, and pay- 
ment thereof was refused; that thereupon the same 
was duly protested for non-payment, and notice of 
such demand and refusal was duly given to said 
indorsers, the expense of which protest was fl.35; 
that the defendants, nor any of them, have never 
paid the note, nor any part thereof, but are justly 
indebted to the plaintiffs therefor." In the prayer 
of the complaint " the plaintiffs demand judgment 
against the defendants for the sum of fifteen hun- 
dred (|1,500) dollars, with-interest thereon since May 
19, 1897, and the further sum of $1.35, with costs of 
this action." To the complaint tlie defendants de- 
murred on two grounds, to wit: " (1) Upon the 
ground that it appears upon the face of the com- 
plaint that causes of action have been improperly 
united herein; that is to say, a cause of action in 
favor of the plaintiff', John F. Nagel, against the 
defendants to recover from them the sum of |750 
and interest, upon the demand against them set 
forth in the complaint, has been united with another 
and separate cause of action in favor of the plaintiff', 
Charles H. Callahan, against the same two defend- 
ants upon a cause of action in favor of the said 
Charles H. Callahan against the said defendants. 
(2) The said defendants also demur to the said 
amended complaint upon the ground that there is 
a misjoinder of parties plaintiff in the said com- 
plaint, in that it appears by the said complaint that 
the plaintiffs are not united in interest in any 
demand or demands alleged in said complaint to 
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exist against these two defendants, and in that it 
appears that the action is brought to recover upon 
two alleged several demands, one in favor of one of 
the plaintijffs, and the other in favor of the other, in 
neither of which several demands existing in favor 
of one of the said plaintiffs is the other of said 
plaintiffs interested/' 

Frank C. FergmoUy for appellants. 
Charles Newton^ for respondents. 

Hardin, P. J. — The instrument set out in the 
complaint is a novelty. It contains two promissory 
notes, one of which is negotiable and was given for 
J750. The other is non-negotiable, and was given 
for |750. The first runs to the plaintiff, Nagel, and 
the second runs to and is made payable to the plaint- 
iff, Callahan. Plaintiffs have set out facts meagrely 
in respect to the indorsements made by the appel- 
lants, with a view of bringing the case within the 
doctrine laid down in Moore v. Cross (19 N. Y., 227), 
in which case it was held, viz.: "One who, for the 
accommodation of the maker, indorses his note pay- 
able to the order of a third person, is liable thereon 
to such payee as indorser." 

In the case from which the quotation has been 
made the note was payable to the order of James 
Moore, and the question in the case was whether 
Moore could recover against the indorsers, and, it 
having been made to appear that the indorsers 
placed their names on the note with a view of giving 
credit to the maker with the payee, such liability 
could be enforced. In the course of the opinion it 
was said: " It s(»ems to me that, under the present 
system, if a right so to indorse appears, and it may 
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be done even at the trial, that substantial justice is 
promoted by regarding it as done, and looking upon 
its actual doing as the merest matter of form." 

The doctrine laid down in that case has been 
approved in several subsequent cases. Meyer v. 
Hibsher, 47 N. Y., 265; Coulter v. Richmond, 59 N. Y., 
47S; McMullen t\ Rafferty, 89 N. Y., 458; Trust Co. 
V. Storm, 81 Hun, 36; Montgomery v. Schenck, 82 
Hun, 24; Richards v. Waning, 40 N. Y., 576; With- 
erow r. Slaybaek, 158 N. Y., 637. 

As already observed, the $750 note to Callahan 
was non-negotiable. However, the appellants, by 
placing their name upon the back of the note, if the 
facts as slated in the complaint are true, became 
liable upon it. 

In Cromwell v. Hewitt (40 N. Y., 491) it was held: 
" One who writes his name upon the back of a non- 
negotiable note may be held liable by the holder as 
guarantor or maker, and is not entitled to notice of 
demand or non-payment." 

In McMullen t\ Rafferty (89 N. Y., 456) a head- 
note reads: "One H. executed and delivered to 
plaintiff a non-negotiable note, made payable on 
demand, upon the back of which the defendant had 
written his name. In an action thereon, held, that 
defendant did not, in a commercial sense, become 
an indorser, but could be treated by plaintiff either 
as maker or guarantor; and in either capacity the 
cause of action accrued against him immediately 
upon the execution of the note, and without 
demand. * * * " 

In the course of the opinion delivered in Trust Co. 
V. Storm (81 Hun, 33; 30 N. Y. Supp., €05) it was 
said: "As to notes not negotiable in form, it has 
been regarded, since the decision in Richards t?. War- 
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ling <40 N. Y., 576) and Cromwell v. Hewitt (40 
N. Y., 491) as authoritatively settled in this State 
that the payee or holder may charge the party who 
puts his name on the back of the note as either 
maker or guarantor, according to the actual inten- 
tion. These cases substantially proceed upon the 
principle that, as to notes not negotiable, no con- 
tract of indorsement, in a legal sense, can be pre- 
sumed from the position of a person's name upon 
the back of the notes; and, as he must have intended 
to bind himself in some capacity, the Court will 
construe his contract to be that 'of either co-maker 
or guarantor of the maker." 

Plaintiffs' complaint does not set out a joint cause 
of action in favor of the two plaintiffs. Each plaint- 
iff has an independent, separate cause of action 
against the appellants, and has improperly united 
the several causes of action in a joint complaint. 

.In Murray v. Hay (1 Barb. Ch., 59) it was held: 
" As a general principle, several complainants, hav- 
ing distinct and independout claims to relief against 
a defendant, cannot join in a suit for the separate 
relief of each. Nor can a single complainant, hav- 
ing distinct and independent claims to relief against 
two or more defendants severally, join them in the 
same bill." 

In Hees r. Nellis (1 Thomp. & C, 118) a bond had 
been executed for the payment of J400 to the heirs 
of J. L., and an action was brought by one of the 
heirs separately for one-eighth of the $400; and it 
was held that the plaintiff could maintain a sepa- 
rate suit on the bond, and need not join the other 
payees as parties. 

In Mann r. Marsh (35 Barb., 68) it was held, viz.: 
" When two or more plaintiffs unite in bringing a 
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joint action, and the facts stated do not show a joint 
cause of action in them, a demurrer will lie." 

Near the close of the opinion of Allen, J., in that 
case, it was said: "I am of the opinion (1) that 
when two or more plaintiffs unite in bringing a joiilt 
action, and the facts stated do not show a joint 
cause of action in them, a demurrer will lie. • ♦ ♦ " 

In Hynes v. Trust Co. (9 N. Y. Supp., 260) it was 
held that two independent causes of action were 
improperly joined, as the complaint did not show 
any joint interest in the several plaintijffs. In the 
course of the opinion delivered in that case it was 
said: "As a general principle, several plaintiffs, 
having distinct and independent claims against a 
defendant, cannot join in a suit for the separate 
relief of each.'^ 

In Hufnagel v. Village of Mt. Vernon (49 Hun, 287) 
a joint action was brought to recover damages by 
a husband and wife. The damages accrued on one 
occasion when the husband owned the property, and 
on another occasion when the wife owned the prop- 
erty ; and as the damages were sustained at different 
times, and in favor of different owners, it was held 
a joint action would not lie in the name of the 
husband and wife. 

In Gray v. Rothschild (48 Hun, 596; affirmed in 
112 N. Y., 628) it appeared by the complaint that 
seven different firms, who had sold goods at differ- 
ent times to some of the defendants, united in an 
action to recover " damages amounting to the aggre- 
gate sum owing to the several firms, joined as plaint- 
iffs, for the sale of their goods and merchandise/' 
A demurrer was interposed on the ground of mis- 
joinder of plaintiffs, and it was held that causes of 
action had been improperly united, and the demur- 
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rer was sustained. When the case was decided in 
the Court of Appeals, in the course of the memo- 
randum prepared by Danforth, J., he said: " It may 
very well be that each plaintiff has a good cause of 
action against the defendants, but the plaintiffs 
have none common, to all, or jointly with each other. 
Each individual and each firm may have been de- 
frauded by similar, although not the same, repre- 
sentations; but the complaint shows that each has 
suffered separately, and its whole scope and mean- 
ing is inconsistent with the idea that the plaintiffs, 
or any two or more of them, are jointly prejudiced. 
As the objection appears upon the face of the com- 
plaint, the demurrer was well taken." 

In Nichols r. Drew (94 N. Y., 22), in the coui'se of 
the opinion delivered, an objection was considered 
to the uniting of two causes of action, and it was 
said: "Those arising on contract and affecting all 
the parties may be joined. Those arising on con- 
tract, but inconsistent with each other, or not affect- 
ing all the parties, cannot be joined, and the defect 
may be reached by demurrer." 

Section 449 of the Code of Civil Procedure pro- 
vides that " every action must be prosecuted in the 
name of the real party in interest." Nagel has no 
interest in Callahan's cause of action, nor has Calla- 
han any interest in Nagel's cause of action, set out 
in the comi)laint. The stipulation in the instrument 
set out in the complaint is to the effect that the 
maker of the note shall pay a certain sum to each 
promisee therein mentioned, and it creates a several 
right in each promisee. Therefore a separate action 
may be maintained in the name of each plaintiff. 
See Bliss, Code PI. (2d Ed.), p. 94. 

In Bort r. Yaw (46 Iowa, 324) it was held: "A 
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joint action cannot be maintained against a common 
iljL^fendant by two parties having distinct and sepa- 
rate causes of action, while neither has an interest 
in the cause of action of the other." 

In Tate v. Railroad Co. (10 Ind., 174) it was held: 
** Two or more persons having separate causes of 
action against the same defendant, although arising 
out of the same transaction, cannot unite." 

The same doctrine was laid down in Goodnight v. 
Goar (30 Ind., 418). The latter case is commented 
upon quite extensively by Judge Daniels in Gray v. 
Rothschild, supra. 

The learned counsel for the respondents calls our 
attention to Loomis v. Brown (16 Barb., 325). In 
the course of the opinion of Gridley, J., at page 332, 
hesays: " In fact, there is an additional reason for 
the present plaintiff's joining; and that is, the cove- 
nant to them jointly." We think that case is dis- 
tinguishable from the one before us. Nor do we 
see anything in Brett v. Society (5 Hun, 149) which 
aids the contention of the respondents. In that 
cas(* an action was brought by several parties as 
owners of a fund, and a recovery was allowed. The 
learned counsel for the respondents calls our atten- 
tion to Simar r. Canaday (53 N. Y., 298), which was 
an action brought by a husband and wife to recover 
damages sustained by reason of a fraud inducing 
them to convey their real estate, and a question was 
made at the trial (not upon demurrer) as to whether 
there should be a recovery; and the objection was 
disposed of in an opinion delivered by Folger, J., in 
which he says: " Here both plaintiffs have an inter- 
est in the subject of the action, be that subject the 
property conveyed, or the acts of the defendant and 
the consequent damage, and both have an interest 
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in obtaining the relief demanded. * There is a com- 
mon point of controversy, the decision of which 
♦ affects the whole, and will settle the rights of all,' 
so far as the issues in this action are concerned." 

We see nothing in that case which sustains the 
claim of the plaintiffs to unite distinct, separate and 
independent causes of action, where no joint con- 
tract exists in favor of the plaintiffs. 

We thinK the learned Special Term fell into an 
error in overruling the demurrer to the complaint. 

It is suggested in behalf of the respondents that, 
in the event of our decision being adverse to them, 
the action be directed to be severed, pursuant to 
section 497 of the Code of Civil Procedure. We 
think that request is reasonable. 

Interlocutory judgment reversed, with costs, and 
demurrer sustained, with costs, with leave to the 
plaintiffs to amend the complaint upon payment of 
the costs of the demurrer and of this appeal; and 
leave granted to sever the action, pursuant to sec- 
tion 497 of the Code of Civil Procedure. All concur. 

Rml party in interest — Action must be prosecuted by. — The Code 
of Civil I'rocediire, section 449, requires that the action be prose- 
cuted by the real person in interest. But it permits the trustee 
of an exprosf; trust to maintain an action for the benefit of the 
cestui que trust. In the case of money lost by the fraudulient 
act of an auctioneer, the party suffering by such fraudulent act 
may bring a suit on the auctioneer's bond to enforce the Uability 
incurred by the obligors. Viadero v. Morton, 6 01 v. Pro. Rep., 
238; Cudler v. Curry, 44 How. Pr., 349; Williams v. Kiernan, 
2& Xlun, 358; see I'otter v. Potter, 8 Civ. Pro. Rep., 150; Thomp- 
son V. Whitmarsh, 8 Civ. Pro. Rep., 183; Harnett v. Morris, 16 
Civ. Pro. Rep., 2z3; Bayer v. Phillips, 10 Civ. Pro. Rep., 227; 
Peters v. Foster, 18 Civ. l*ro. Rep., 380; Knorr r. Bates, 24 Olv. 
Pro. Rep., 377: Wcpks r. O'Brien, 27 Civ. Pro. Rep., 86. 

Same — Asaiyucv not — How question raised. — Where suit l» 
brought by the nsslftneo of a claim, and the defense serves an 
answer putting in issue the question of the real party in issue 
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and the alleged ownership, this raises an Issne that must be 
disposed of on the trial. It is not the subject of a motion by 
the defendant to substitute, as plaintiff, the assignee of the claim. 
Horton v. Shepherd, 1 Civ. I'ro. Rep., 26. 

Same — Action <m bond for costs. — When an attorney prosecutes 
an action and recovers a judgrmeut for costs only, sucli attorney 
is to be regarded as tho equitable assignee thereof. Marshall t\ 
Meech, 51 N. Y., 143: Martin t\ Hawkes, 15 John, 405; Willclns 
V. Batterman, 15 Barb., 47. 

The at^torney becomes, by force of law, the owner of tlie Judg- 
ment, entitled not only to enforce it, but every security given 
to insure its payment; and in enforcing such security the action 
must be brought in the name of the attorney as the real party 
in interest. Kipp t\ Rapp, 7 Civ. Pro. iiep., 385; followed iu 
Lahlanche v. Kirkpatrlck, 8 Civ. Pi-o. Kep., 256, 260; but see 
Taylor v. The Long Island R. Co., 2 Civ. Pro. Rep., 118. 



HARNEY V, PROVIDENT SAVINGS LIFE AS- 
SURANCE SOCIETY OF NEAV YORK. 

Supreme Court, Appellate Division, Second De- 
paktment, june, 1899. 

§ 542. 

Pleadings — Amendment for delay — Striking out on motion. 

Under Koction 542, C<kU» of Civil ProccMlure, the defendant has 
an absolute right to sen'e ameniled pleadings, unless served 
for the puriK)se of tfelny and causiiij? plaintiff to lose the term 
for which the course \\iu\ beeu ncitiriMl, if the effect of the 
araende<l pleading wouhl be to put tlio cause over tlie term, 
and the defendant agrees to stiimlate to try tlie case at that 
term, the amended pleading should not be stricken out on 
motion. 

{Decided June 13, 1899.) 

Appeal from Special Term from an order striking 
out the answer of the defendant, Hai ney. Reversed. 
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James E. Chandler ^ for appellant. 

James Stikeman^ for^ respondent. 

Hatch, J. — Issue was joined in this action by 
the service of an answer on the 29th day of March, 
1899. On April seventeenth following, the plaintiff 
noticed the cause for trial at the May Special Term, 
which notice was received by the defendant's attor- 
ney with a verbal notice that it was without preju- 
dice to his right to amend his answer. On the next 
day, being the eighteenth, and the last day upon 
which defendant had the right to amend, he served 
upon the plaintiff an amended answer. Thereupon 
plaintiff moved to strijce out such amended answer, 
upon three grounds: First, that the pleading was 
amended for purposes of delay, and that the plaint- 
iff would thereby lose the benefit of the term for 
which the cause was noticed for trial; second, to 
strike out the original and amended answers on the 
ground that the same were irrelevant and sham; 
and, third, that the plaintiff have judgment on the 
answers on the ground that they are frivolous. The 
Court ordered that the amended answer be stricken 
out, but denied the motion for judgment. It is 
therefore apparent that the Court struck out the 
amended answer on the first ground stated, and 
denied relief based upon the other grounds, for, if 
it had determined that the answers were frivolous, 
it would have been required to direct judgment in 
favor of the plaintiff; or, if it had determined that 
they were sham or irrelevant, they would have been 
stricken out, and the defendant have been allowed 
to enter judgment as in the case of default of plead- 
ing. It is evident, therefore, that the only question 
we are called upon to consider is whether the Court 
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was right in holding that the amended answer was 
served for the purpose of delay, and that its effect 
would be to cause the plaintiff to lose the opportun- 
ity to try his case at the term for which it was 
noticed. By section 542 of the Code of Civil Pro- 
cedure, the defendant had an absolute right to serve 
his amended pleading at the time when he did, 
assuming that he so served it without intending to 
accomplish a delay in the trial of the action, and 
that the plaintiff would not thereby lose the benefit 
of the term at which he might try the same (Cash- 
man v. Beynolds, 123 N. Y., 138). In order, there- 
fore, to authorize the striking out of the answer on 
the ground of delay, it must not only appear that it 
was served for such purpose, but that its effect 
would be to prevent a trial at the ensuing term 
(Conquest t\ Barnes, 4 N. Y. Supp., 696). From the 
papers it appears that the -defendant, in answer to 
the plaintiff's motion, offered to stipulate to try the 
cause at the term for which it had been noticed; 
consequently there was no ground upon which the 
Court was authorized to determine that the plaintiff 
would lose an opportunity to try her cause at the 
term for which it was noticed. The stipulation 
obviated any such question, and was 4 complete 
answer thereto, assuming that the effect of the ser- 
Tice of the amended answer was to destroy the right 
to bring the cause to trial under plaintiff's notice of 
trial. This being the existing condition, no case 
was made which authorized the Court to strike out 
the answer as having been served for purposes of 
delay. As to whether the answers were irrelevant, 
sham, or frivolous, it is not necessary to determine, 
nor do we express any opinion or give any intima- 
tion thereon. So far as the action of the Court 
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below is cojDoeriiedy it has sustained the answers iu 
these respects, and no appeal has been taken from 
such detenmnation; consequently no such question 
is before us. It follows that the order should be 
reversed, and the motion denied. 

Order reversed, with f 10 costs and disbursements, 
and motion denied, with |10 coats to abide the event. 
All concur except Bartlbtt, J., dissenting. 

Pleadinoa — Amendment — Amendment of a complaint within 
time defeats motion to make more definite and certain. Spuyteu 
Duyvil Rolling MHl Co. v. WiUiams. 1 Civ. Pro. Rep., 280, 

Amendment of a pleading within time must stand unU^ss it is 
apparent It was made for delay. Clifton v. Brown, 2 Civ. Pro. 
Rep., 44. 

The right to amend pleading once as of cause, within the time 
allowed, is absolute (Frank r. Bush, 2 Civ. Pro. Rep., 250). JSucli 
amendment will supersede a demurrer. Franke r. Bush, 2 Civ. 
Pro. Rep., 251; see Seneca Co. Bank v. Gorllnghouse, 4 How. Pr,, 
174; Fry r. Burnett, 3 Bosw., 200; Burrall v. Moore, 6 Duer, 654; 
Sands v. Calkins, 30 How. Pr., 1. 

Right to amend is not waived by service of notice of trial 
(Duyckinck v. N. Y. Elevated R. Co., 5 Civ. Pro. Rep.. 22; Brassing- 
ton V. Rohrs, 23 Civ. Pro. Rep., 146; see Townsend v. Hillman. 

18 Civ. Pro. Rep., 213), or by sei*vice of a demurrer (Bobostelli r. 
Noxon, 17 Civ. Pro. Rep., 321; Cashman r. Reynolds, 18 Civ. Pro. 
Rep., 317; Betts v. Krindell, 13 Civ. Pro. Rep., 167; Fusco r. Adams, 

19 Civ. Pro. Rep., 48). But where two or more defendants serve 
a joint demurrer, one of them cannot afterwards serve an answer 
as an amended pleading (Travest v. Alport, 13 Civ. Pro. Rep., 
161). Such separate answer will not supersede the Joint demurrer, 
which is still of record. Id. 

Where a defendant has served a demurrer to a complaint he 
cannot as of course, within the time allowed for amendment, 
serve an answer as an amended pleading. Cashman t\ Reynolds, 
19 Civ. Proc. Rep., 161. 

The plaintiff, in an action In the Supreme Court, may, by an 
amendment within the time allowed, cliange the place of trial 
to another proper county. McCosker v. Smith, 20 Civ. Proc. 
Rep., 324. 

A defendant has but twenty days from, the date of the service 
of his answer in which to amend as of course, and he cannot 
by serving his original answer, by mail, give himself double 
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that tiin€ in which to serve an amended aqgwer. Annatrong v. 
Phillips, 2P Giv. Proc. Rep., 39». 

The service of an amended complaint on a defendant, who 
has not appeared by attorney, is unauthorised. Durham v. 
Chapln, 2€ Oiv. Proc. Rep., 248. 

A motion to strike out amended answer, on the ground that it 
was served for the purpose of delay, will be denied where it was 
manifestly made for the purpose of overriding the service ol a 
bill of particulars (Smith v, Plister, 8 Oiv. Proc. Rep., 409), It 
.will not be stricken out on motion unless it appears the other 
party will lose the term. Ck>nquest v. Barnes, 16 Giv. Pioc. 
Kep., 268. 

Extension of time to serve a reply to an answer does not extend 
the tim^ in which to serve an amended complaint Dawson v, 
Bogart, 10 Civ. Proc. Rep., 56. 

Acceptance and retainer of an amended pleading after the 
time to serve the same has expired constitutes a waiver. Duval 
V. Busch, 14 Oiv. Proc. Rep., 6. 

Amendment so as to set up surrender of premises not allowed 
when. Cabot t;. Ensign, 13 Oiv. Proc. Rep., 89. 



STUYVESANT v. WEIL. 

Supreme Court, Appellate Division, First De- 
partment, June, 1899. 

§§ 723, 1637. 

Foreclosure — Surplus proceedings — Appearance — Statutory con- 
struction. 

Where a judgment of foreclosure is void as against the owner 
of the equity, her appearance in surplus proceedings does not 
estop him from asserting her title to the land. 

The scope of section 723 of the Code of Oivil Procedure has not 
been extended — and the Court in the present casa declines to 
extend it — to the length of holding that without the presence 
of a party in Oourt, and without her having been duly served 
with process, the Court, by an amendment ew parte, can acquire 
jurisdiction over her, and thereafter proceed to a Judgment 
which shall take her property. 

It seems that such an interpretation of said section of the Code 
would render it violative of the provision of the Federal Con- 
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stitution and the CoiiKtitutiou of the State that one shall not 
be deprived of life, lll>erty or property without due process of 
law. The present case involved a fonner suit for the fore- 
closure of a mortgage uiM)n real estate, in which one Mary 
J. Stockton was uanicd in the summons and complaint as 
Emma J. Stockton, and although the summons and complaint 
were served upon said Mary J. Stockton, she did not appear 
in the action. 

Where a mortgage is foreclosed, before maturity, for non-payment 
of interest, and the proi)erty is sold subject to the principal 
of the mortgage, the Interest only being paid out of the pro- 
ceeds of the sale, quaere whether this violation of section 1637 
of the Code is a mere irregularity or a defect fatal to the judg- 
ment and to the title based upon it. 

{Decided June 14, 1899.) 

Appeal from judgment entered at Special Term 
dismissing the complaint. 

Lord, Day & Lord {Lucius IL Beers^ of counsel), foi* 
appellant. 

Isaac Fromme {Edicard W. fif. Johnston^ of counsel), 
for respondent. 

O'Brien, J. — This suit in equity was brought to 
compel the defendant to specifically perform an 
agreement whereby he was to convey title to the 
plaintiff to certain premises; or, if unable to convey 
a marketable title thereto, to return a partial pay- 
ment of $2,500 made by the plaintiff to him to pay 
expenses incurred. The agreement referred to is 
set forth in the complaint, and shows that the de- 
fendant agreed to sell the plaintiff certain real 
estate at Nos. 741 and 743 Amsterdam avenue and 
No. 151 West Ninety-sixth street, from which f57,500 
was to be paid; |2,500 on signing the contract, 
113,000 by taking the premises subject to an existing 
mortgage, and the balance on delivery of the deed. 

It is agreed that the |2,500 payment was made 
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and that the amount of the expenses incurred waa 
f330.80. The questions at issue relate to whether 
or not the defendant had and was able to give good 
title, the assertions in the complaint being (1) that 
the defendant's title is defective, inasmuch as the 
defendant claims under a certain mortgage foreclos- 
ure wherein the owner of the equity of redemption 
" was not named as a party defendant in either the 
summons or the complaint," and did not appear 
therein prior, to the entry of judgment, and the 
Court, therefore, had no jurisdiction of the person 
of said owner; (2) that notice of pendency of said 
foreclosure was not filed, as required by statute, 
against such owner; (3) that the judgment was not 
entered in the foreclosure action in accordance with 
statute. Code of Civil Pro., § 1637. 

A statement of facts bearing on the questions pre- 
sented was submitted by stipulation, which in sub- 
stanceshows as follows: Thepremises wereoriginally 
owned by Edw. L. Lawrence, who, on May 2, 1895, ex- 
ecuted a mortgage for $43,000 to Simon Prestfeldand 
others, and the same day gave a deed to the prem- 
ises to Mary J. Stockton, she taking subject to the 
mortgage. On November 21, 1895, Mary J. Stock- 
ton gave a second mortgage, to Theodore S. Miller, 
for $3,000, and he, on November 25, 1895, assigned 
the same to Joseph Blumenthal. On June 5, 1896, 
foreclosure proceedings for non-payment of inter- 
est — the right to demand the principal not being 
insisted on — were brought under the first mort- 
gage by Simon Pretsfeld et al., and in those proceed- 
ings the summons and complaint named Emma J. 
Stockton instead of Mary eT. Stockton, and as so 
written they were served on Mary J. Stockton, who 
did not, however, appear or answer at any time 
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before the judgment or the sale. On June 27, 1896, 
an aflSdavit was filed in this foreclosure action, in 
which it was stated that " the summons and com- 
plaint herein were duly served on the defendant, 
Stockton * * *; that through advertence the 
defendant, Stockton, was made party defendant by 
the name of Emma J., whereas her name is in fact 
Mary J. Stockton." Upon this affidavit, an cj- piiric 
order was entered *' that the summons and com- 
plaint and all other papers herein be amended by 
striking out the name * Emma J. Stockton ' where 
the same appears and inserting in lieu thereof the 
name ' Mary J. Stockton ' as. one of tlie defendants 
in this action." No amended notice of pendency of 
action was filed nor was any amended or supple- 
mental summons issued or served. The cause, by 
the same order substituting the name of Mary J. 
Stockton for Emma J. Stockton, was referred to a 
Referee, on whose report judgment of foreclosure 
and sale was entered ew parte on June 29, 1896, which 
judgment named Mary J. Stockton and claimed to 
bar her and other defendants from all right, title 
or equity of redemption in the mortgaged premises. 
Pursuant to the judgment the premises were sold 
by the Referee, subject to the mortgage for f43,000, 
on July 30, 1896, to William H. Siegman, the Referee 
reporting a surplus of f928.75. The Referee's deed 
was dated and recorded August 3, 1896. William 
H. Siegman, on January 6, 1897, by deed conveyed 
the premises with the lien for $43,000 thereon to 
Ralph Weil, the defendant. Meanwhile, Joseph 
Blumenthal, who held the second mortgage on the 
premises, brought surplus proceedings on August 12, 
1896, for the surplus, which the Referee had depos- 
ited with the Chamberlain, and in September, 1896, 
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obtained the surplus. In those proceedings, Mary 
J. Stockton was duly served and appeared and con- 
sented to the payment of the surplus to the mort- 
gagee of the second mortgage. 

In disposing of the objections to the title, the 
learned trial Judge below held that the failure to 
include the right name of the defendant, Stockton, 
was a jurisdictional defect, which rendered the judg- 
ment void, and was not cured by the ear parte order 
amending the summons and complaint by inserting 
her right name, lie upheld the title, however, upon 
the ground that she, having appeared in the surplus 
proceedings, was estopped, as would be those claim- 
ing under her, from thereafter assailing the validity 
of the judgment of foreclosure. AVe cannot agree 
with the Court below as to the effect of her having 
appeared in the surplus proceedings and assented 
to a payment on the second mortgage. The ele- 
ments of an estoppel are wanting, as will appear by 
briefly recurring to the facts and dates relating to 
the title and surplus proceedings. 

The Referee's deed, which conferred title on Sieg- 
man, was dated and recorded on the 3d day of 
August, 1896, while the surplus proceedings were 
not commenced till nine days thereafter. If the 
proceedings in the foreclosure were void, it is diffi- 
cult to see how the deed to Siegman could be vali- 
dated by subsequent occurrences. Presumably, the 
title, if then bad, remained so. Certainly, Siegman 
did not take title relying upon anything that ilary 
Stockton did, because uj) to that time she had taken 
no action, and there was nothing in the situation 
which required her to do anything other than remain 
silent. 

In other words, she was not forced by any legal 
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duty to take any position with respect to the title; 
and, therefore, as between herself and iSiegman, it 
is impossible to work out an estoppel. And so we 
might say with respect to the subsequent grantees, 
there is nothing appearing to show that by anything 
that Mary Stockton did they 'were induced to take 
title to the property. It therefore all returns to 
the question of whether the deed in foreclosure con- 
veyed a good title. If the Referee gave such a title 
to Siegman, it must have been by virtue of the fore- 
closure, and not by virtue of the surplus proceedings; 
and if the former were defective, it is difficult to 
escape the conclusion that the title is defective. 

The learned trial Judge laid much stress upon the 
fact that the surplus moneys were applied to the 
payment of Mary Stockton's debt, and that it would 
therefore be inequitable to permit her thereafter to 
assert a claim against one who, as a purchaser at 
the foreclosure, had furnished her with means to 
liquidate her obligation. Without denying that an 
equity might thus arise, it could very well be that 
this would be adjusted, if, upon asserting her claim 
to the title, she tendered the amount which had been 
paid in liquidation of her debts, and alleged that 
she had misapprehended her rights, or had not 
knowledge of the previous proceedings. In thus 
submitting her claims to the Court, with an offer to 
do equity, we do not mean to say that she would be 
successful; but we suggest that the force due to the 
fact that the purchaser had furnished her with 
money to pay her obligations might be weakened, if 
she came into Court with a tender of the amount, 
and expressed a willingness to make good to the 
person thereto entitled the moneys which had been 
applied on her obligation. If, then, tlie view taken 
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by the learned Judge at Special Term was right, 
that the judgment in foreclosure was a nullity, we 
must conclude that the title is bad. 

The question as to whether the failure to state the 
correct Christian name in the summons affects the 
jurisdiction of the C<mrt, and what power the Court 
has to subsequently amend it before judgment, has 
been many times presented and variously decided. 
Although it is conceded that under the provision of 
the Code (§ 723) the Court has the right, in a proper 
case, to allow an amendment of any process, plead- 
ing or proceeding, it is impossible to reconcile deci- 
sions bearing upon the question of just when this 
right may be exercised. Section 723 of the Code 
states: " The Court may, upon the trial, or at any 
other stage of the action, before or after judgment, 
in furtherance of justice, and on such terms as it 
deems just, amend any process, pleading or other 
proceeding, by adding or striking out the name of 
a person as a party, or by correcting a mistake in 
the name of a party, or a mistake in any other 
respect, or by inserting an allegation material to the 
case; or, where the amendment does not change sub- 
stantially the claim or defense, by conforming the 
pleading or other proceeding to the facts proved. 
And, in every stage of the action, the Court must 
disregard an error or defect, in the pleadings or 
other proceedings, which does not affect, the sub- 
stantial rights of the adverse party." 

Under this broad language it is diflScult to exactly 
define the limits beyond which the power of the 
Court by way of amendment may not extend when 
it has once acquired jurisdiction of the parties. 
Where the right person has been served with process 
and appears, the provision of the Code, supported 
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by numerous decisions, upholds the right to exercise 
such power in the most liberal way, by permitting 
amendment of the process or pleading, in the name 
or names of the parties, or in any other way required 
in furtherance of justice. Thus in Munzinger f. 
The Courier Company (82 Hun, 575), where the 
defendant, an unincorporated association, was sued 
as a corporation, and the summons was served on its 
president, who appeared, it was held that an amend- 
ment would be allowed changing the name of the 
defendant as designated to its correct name. And 
in AViel r. Martin (24 Hun, 645), the Court, in a fore- 
closure suit, w^here a person was served as a wife of 
one of the defendants, permitted amendment insert- 
ing the name; but here, too, the party affected by the 
amendment had appeared. In the case of Carr & 
Hobson V, Sterling (114 N. Y., 558), where the com- 
plaint was duly served and the defendant did not 
appear, the amount for which judgment was de- 
manded was thereafter amended ex parte to a differ- 
ent figure, for which sum judgment was subse- 
quently taken; and it was held that failure to give 
the defendant notice of the motion to amend w^as 
an irregularity merely. Also in Farmers' National 
Bank of Rome v, Williams (9 Civ. Proc. R., 212), 
where the defendant had signed a note as " W. H. 
Williams " and was served in that name and after 
time to answer had expired, the summons and com- 
plaint were amended by theCourt eop parte by insert- 
ing the name " William " in place of the letter " W," 
it was held that the motion to set aside the order 
and judgment on the ground that the Court had not 
acquired jurisdiction over William H. Williams, 
should be denied, the defect being merely a mere 
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irregularity by which the defendant was not 
prejudiced. 

Section 723 of the Code, however, has not been 
extended by the cases to the length of holding that 
without the presence of a party in Court, and with- 
out their having been duly served with process, the 
Court, by an amendment cj; parte, can acquire juris- 
diction over the party and thereafter proceed to u 
judgment which shall tak^ away property. If prop- 
erty rights could be thus determined by statute, 
there would be slight efficacy in that provision to be 
found in the Constitution of the United States and 
of all the States, that one shall not be deprived of 
'* life, liberty or property without due process of 
law." 

At common law, and prior to the amendment of 
section 723 of the Code made in 1877, the power did 
not exist in regard to allowing an amendment of 
the name or names of the parties in interest. Sinci^ 
that time, however, it has been freely and liberallj' 
exercised, pursuant to section 723 of the Code. 
Although it is not possible to reconcile the decisions, 
there is a reasonable degree of consistency appear- 
ing in them with respect to the right to exercise the 
power of amendment in any respect, in name or 
otherwise, where the Court has once acquired juris- 
diction by the presence of the parties to be affected 
by the amendment. 

Here, however, the person served by the wrong 
name never appeared, and, unless the Court obtained 
jurisdiction, it is difficult to determine upon what 
principle it could amend and thereafter proceed to 
determine the rights of the parties. The mode pre- 
scribed to obtain jurisdiction is by the issuance of 
a summons containing the real nameof thedefendant 
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and the personal service upon the proper person. 
We are, of course, speaking of the usual and ordi- 
nary mode of acquiring jurisdiction by personal 
service and not of the alternative which, in special 
instances, is permitted to be followed by publication 
or substituted service, or by proceeding against the 
right person under a fictitious name. If, here, in- 
tending to sue Mary J. Stockton, the summons had 
included the name of Emma J. Brown, it would 
not be claimed in a suit intended to aflfect the for- 
mer and in which she was actually served with the 
summons directed to Emma J. Brown, that the 
Court, without her appearance, thereby acquired 
jurisdiction over her. " Emma J. Stockton '^ may 
be nearer to the name of the person intended than 
" Emma J. Brown," yet, if it is sufficient merely to 
have the right person served, regardless of having 
th^m correctly designated in the summons, then, 
seemingly, there would be nearly as strong argu- 
ment in favor of sustaining the jurisdiction of the 
Court in one case as the other. Mary J. Stockton 
would be no more required to attend a summons 
issued as against Emma J. Stockton than she would 
be if it was issued against Emma J. Brown. In each 
instance it is directed to another person. Undoubt- 
edly, should she appear under either name, there is 
authority for holding that the Court, having by such 
appearance acquired jurisdiction, can permit an 
amendment by inserting the right name. 

The respondent insists furthermore that as the 
recitals in the judgment showed jurisdiction, the 
judgment cannot be assailed here, because, as is 
urged, that would be permitting a collateral attack 
upon it. The answer, however, to this lies not alone 
in the fact that on the very face of the judgment it 
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appeared that Mary J. Stockton was not served with 
any process directed to her; but also that a stipula- 
tion as to the facts such as appears herein has a 
particular effect and bearing upon the rule that 
recitals in a judgment are not to be attacked col- 
laterally. As said by the Court of Appeals in Smith 
i\ Central Trust Company (154 N. Y., 333, 341): 
'' The presumptions which the law implies in support 
of the judgments of Superior Courts of general juris- 
diction only arise with respect to jurisdictional facts 
concerning which the record is silent. Presump- 
tions are only indulged in to supply the absence of 
evidence or averments respecting the facts pre- 
sented. They have no place for consideration when 
the evidence is disclosed or the averment is made '' 
(Oalpin r. Page, 18 Wall., 350, 365). When the 
record of a Court of general jurisdiction discloses 
nothing in regard to the service of process or notice, 
and u6 eAidence is given on the subject, jurisdiction 
over the person will be presumed, because the record 
itself imports suflScient proof of jurisdiction without 
disclosing the different steps by which such juris- 
diction was acquired. When it affirmatively ap- 
pears, however, that any essential step was omitted, 
the presumption in favor of jurisdiction is destroyed, 
and a presumption against jurisdiction at once 
arises." 

It is unnecessary, however, for the purposes of this 
appeal, to extend this discussion further than to 
show that there is a reasonable doubt as to whether 
the Court acquired jurisdiction of Mary J. Stockton 
in the foreclosure proceedings so as to entirely cut 
off her equity of redemption. The learned Judge at 
Special Term, after a. review and citation of many 
Authorities, reached the conclusion that the court 
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did not acquire jurisdiction in the foreclosure suit; 
and the most the respondent can claim, though forti- 
fied by cases of a contrary tenor, is that there are de- 
cisions upon both sides of the question, the weight of 
which, he insists, incline to his view. In this unset- 
tled conditibn of decisions, and in the absence of any 
controlling authority, we cannot say that there is 
wanting a reasonable doubt as to the marketability 
of the title. Nor can w^e reach any pi*acticable set- 
tlement of that question which would be binding 
upon the person to be affected, and thus protect the 
purchaser, for, as Mary J. Stockton is not a party to 
this action, she cannot be bound by our decision, and 
may at any time within the period fixed as the limita- 
tion of her right to do so, bring an action to recover 
the property. 

In addition to the objections to the title which we 
have been considering, another serious one grows out 
of the fact that the foreclosure was for non-payment 
of interest, and not to obtain the i)rincipal of the 
mortgage, the prayer being that the property be 
sold subject to the mortgage, and that the interest 
due be paid out of the proceeds of the sale. The 
judgment followed the prayer, and the Referee sold 
accordingly, and, as a result, the original mortgage 
of $43,000 still remains a lien on the property, and 
the contract now sued upon requires the purchaser 
to take title subject to it. Such procedure was in 
direct violation of section 1637 of the Code, which 
provides that when a foreclosure suit is brought, the 
mortgage must be foreclosed. Whether this viola- 
tion of the statute is mere irregularity, as held by 
the Judge below, or a defect fatal to the judgment 
and the title based upon it, is unnecessary for us to 
determine in view of the conclusion which we have 
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reached upon the main question presented on this 
appeal as to whether the Court had jurisdiction. 

We think that a title based upon such a judgment 
in foreclosure is not free from reasonable doubt or 
marketable. And, as said in McPherson /•. Schadc 
(149 N. Y., 16-21), "a purchaser ought not to be com 
pelled to take property, the possession of which he 
may be obliged to defend by litigation. lie should 
have a title that will enable him to hold his land 
free from probable claim by another, and one that, 
if he wishes to sell, would be reasonably free from 
any doubt which would interfere with its market, 
value ♦ ♦ ♦ (Vought r. Williams, 120 N. Y., 
253; Shriver v. Shriver, 86 N. Y., 575, 584; Fleming 
r. Burnham, 100 N. Y., 1)." This formulation of the 
rule was made, it is true, in a suit brought by a 
vendor to compel specific performance; but we havi^ 
referrcHl to it for the reason that we regard it as a 
definition enunciated by our Court of Appeals of 
what constitutes a marketable title. 

We think the judgment must be reversed, with 
costs; and that the plaintiff should have judgment 
for a return of the money paid on the contract and 
ex])enses of searching the title, with costs in this 
Coui-t and in the Court below. 

Ingraham, J., concurs. 

Patterson, J. — I concur in the result. The con- 
sent of Mary J. Stockton to the payment, on account 
of the second mortgage, of the surplus realized on 
the foreclosure. sale of the first mortgage cannot be 
regarded as an estoppel, or such an act as would 
cure the defect of parties in the foreclosure suit on 
the first mortgage. Upon the other question con- 
cerning the misnomer of the defendant, Stockton, I 
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concur in the result only in consequence of the force 
of authority in this State on that subject (Farnham 
V. Hildreth, 32 Barb., 277; Moulton r. De McCarty, 
6 Robts., 470; Griswold v. Sedgwick, 6 Cow., 456). 
Wei-e it an original i)roposition I should incline to 
another view. The rule in this State seems to be in 
conflict with that generally recognized in other jur- 
isdictions (1 Black on Judgments, sec. 213, and cases 
cited; Freeman on Judgments, 2d ed., sec^ 154, 
and cases cited). We must, however, follow the law 
as laid down by our Courts. As the defendant, 
Stockton, did not appear in the foreclosure suit, and 
the amendment of the summons and complaint was 
made without notice to her, and no amended process 
was ever served upon her, the defect was not cured 
by the order of amendment. 
McLaughlin, J., concurs. 



BEIL r. SUPREME COUNCIL OF AMERICAN 
LEGION OF HONOR. - 

Supr^:me Couut, Appellate Division, First De- 
partment, June Term, 1899. 

§§ 731-734. 

Trnclcr — Deposit in Court — Acceptance by plaintiff — Effect on 
right to proceed. 

Where defendant tenders the amount it considers due, and pays 
it into Court, in accordance with Code of Civil Procedure, sec- 
tions 731-734, providiuj? that where a plaintiff talces out the 
money paid in, he accepts the tender, and, if the tender is suffi- 
cient, plaintiff cannot recover costs, and, if he proceeds with 
the action after accepting the tender, the sum accepted must 
be deducted from the recovery, the acceptance of the tender 
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does not destroy plaintiff's right to proceed with the action to 
recover the balance claimed, regardless of conditions in the 
tender. 
(Decided June 28. 1899.) 

Appeal from Special Term, New York county, 
from an order discontinuing the action, and direct- 
ing plaintiff to deliver the certificate to defendant; 
plaintiff appeals. Order reversed. 

Edwards. Seidfnan, for appellant. 
Alfred J. Carr, for respondent. 

O'Brien, J. — The action was brought to recover 
f2,000 on a certain benefit insurance certificate is- 
sued to the plaintiff's husband, deceased, Carl Beil. 
The answer dated November 21, 1898, sets forth that 
Carl Beil committed suicide, and that, therefore, 
only a pro rata proportion was due this plainliff, in 
accordance with which $939.38 had been that day 
(November 21st) tendered her and refused. An 
order was granted November 30, 1898, permitting 
the defendant to pay the sum mentioned, with costs 
and interest, amounting in all to $990.76, into Court; 
the order stating that, " unless the plaintiff shall 
accept the same in full discharge of this action, the 
same shall be deducted from any recovery.'' By an 
ex parte order, dated January 28, 1899, the money 
paid into Court was turned over to the plaintiff; 
the order stating " that said payment shall not be 
made, and the payment to be made only p7v tanto 
upon defendant's obligation herein, and said sum 
shall be deducted from the amount of any recovery 
had by the plaintiff herein." The defendant made 
a motion, and on March 28, 1899, obtained the order 
discontinuing the action, from which this appeal is 
taken. 
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It is insisted that, upon withdrawing the money 
from the Court, the plaintiff took it with the condi- 
tion imposed that she thereby discharged the de 
fendant from further liability. This was the view 
taken by the learned Judge below, and what seems 
to have influenced him particularly, as shown by lii.-^ 
memorandum, were the terms of the order under 
which the moneys were deposited. If, however, the 
terms of that order were controlling, it will be noted 
that it was provided therein that, unless accepted in 
full discharge, the sum deposited should be deducted 
form any recovery. So, also, in the c.r parte order 
obtained directing the payment, the plaintiff elected 
not to take the money in full settlement, but only as 
payment in part. If, however, the tender and de- 
posit in Court were made pursuant to the provisions 
of Code Civ. Proc. (sections 731-734), the terms of 
neither order are controlling, for these sections es- 
tablish the rights of the parties. They provide how 
the tender shall be made, how kept good, and the 
effect thereof; and, when a deposit is made pursuant 
thereto, is beyond the right or power of the parties 
to annex conditions contrary to the statute. The 
distinction must not be lost sight of between a com- 
promise or an acceptance of payment, where there 
is an honest difference as to the amount due, made 
between the parties out of Court, and a tender after 
action is brought under the Code. An instance of 
the former is well illustrated by the case of Na^soiy 
V. Tomlinson (148 N. Y., 327), where the statement or 
rule, as laid down in Fuller r. Kemp (138 N. Y., 231), 
was cited with approval, to the effect that: " When 
a debtor offers a certain sum of money in full satis- 
faction of an unliquidated demand, and the creditor 
accepts and retains the money, his claim is canceled; 
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and no protest, declaration, or denial on Mb part, 
so long as the condition is insisted upon by the 
debtor, can vary the result." 

These, and singular cases, are clearly distinguish- 
able from the case at bar, where, after suit brought, 
the moneys were deposited in Court, to keep the 
tender good, pursuant to the provisions of the Code. 
The order under which the payment into Court was 
made, stating that it was done " according to the 
statute in such case made and provided," shows that 
the defendant had in mind a payment into Court 
pursuant to statutory enactment; but, apart from 
this, it may be said that in this State payment into 
Court, after action brought, can be made only pur- 
suant to the Code provisions. These, among other 
things, provide that, " if the plaintiff takes out the 
money paid in, he accepts the tender " (section 732) ; 
and (by section 733) that, if the sum so tendered is 
sufl&cient to pay the plaintiflf's demand, the latter 
'' cannot recover costs or interest from the time of 
the tender, but must pay the defendant's costs from 
that time;" and finally (by section 734) that, " if the 
plaintiff proceeds in the action, after accepting the 
tender, the sum accepted must be deducted from the 
recovery." It will thus be seen that the effect of 
the tender, if sufficient, is to give the defendant the 
benefit of costs, while conferring upon the plaintiff' 
the right and titl^ to the moneys deposited. This 
was directly held in Taylor v. Railroad Co. (119 N. Y., 
S61), where the syllabus correctly summarizes the 
decision as follows: " Under the provisions of the 
Code of Civil Procedure in reference to tender and 
payment into Court of the money tendered, in case 
of refusal to accept when the money is so brought 
into Court, it belongs to the plaintiff, and his title 
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thereto cannot be disputed, whatever may be the 
result of the action. The plaintiff, in proceeding 
after a tender and deposit, simply runs the risk of 
paying defendant's costs if the recovery falls short 
of the amount tendered, while the defendant takes 
the risk of losing the amount tendered, in the event 
of his succeeding in the action." 

We think the order appealed from should be re- 
versed, with $10 costs and disbursements, and the 
motion to discontinue denied, with f 10 costs. 

All concur. 

Teller — Conditional effect. — A tender, after suit brought upon 
ji promissory note, of the amount of the note, with interest and 
costs, upon condition that personal property pledged as security 
for its payment shall be returned, is a sufficient tender, and it is 
not necessary, in orijer to keep the tender good, to pay the 
amount tendered into Court (Becker r. Boon, 61 N. Y., 332). If 
tlie defendant had title to the property pletlged, the claim of the 
plaintiff Is by the tender discharged, and the plaintiff becomes 
liable to the defendant for the goods or their value. The Code 
of Civil Procedure (§§ 731 et acq,) has not made any radical 
change in the law of tender; it refers only to that class of tenders 
which is considered as satisfying and discharging the debt, and 
has no application to cases where a tender is made of purchase- 
money on condition of the delivery of the deed, and tender of 
debt on condition of a return of the pledge, and cases of a 
similar character. Cass v, Higenbotam, 8 Civ. Proc. Rep., 329. 

A tender, before suit brought, to be available, must not only 
l)e pleaded by defendant before or with his plea, but he must 
r^ay the money Into Court, so that it may be subject to the plaint- 
iff's order. Where the defendant makes a plea of tender before 
action brought and pays the money into Court, but fails to serve 
notice of such payment, and the plaintiff makes no objection to 
the sufiBciency of the answer, and goes to trial upon the issues 
of the case, including that of tender, he thereby waives his 
objection to the failure of the defendant to give notice of pay- 
ment into Court. Wilson v. Doran, 15 Civ. Proc. Rep., 96. Fol- 
lowing Taylor v. Brooklyn Elevated R, Co., 18 Civ. Proc. Rep., 72. 

Where a tender is made and the money is paid into Court, it 
belongs to the plaintiff and is subject to his order; he can draw 
it out before suit and leave the question of costs to be determined 
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by the result of the action (Taylor v, Brooklyn Elevated R. Co., 
18 Civ. Proc. Rep., 72). See Slack v. Brown, 13 Wend., 390; 
Bricks v, Tripp, 1 Saund., 33; Dakin v. Dunning, 7 Hill, 30; 
Becker v. Boon, 61 N. Y., 317. 

A plaintiff does not waive the benefit of a tender which has 
been made after issue joined, and perfected by payment Into 
Court, by proceeding with the trial of the action, nor by failure 
to request the Court to charge that he is entitled, in any event, 
to the money in question. Taylor v. Brooklyn Elevated R. Co., 
18 Civ. Proc. Rep., 72. 

Same — Withdrawal of tender, — The tender authorized by sec- 
tions 731-734 is irrevocable. Hackett v. Edwards, Merrill & Co., 
27 Civ. Proc. Rep., 99, 101. 



UNITED STATES MORTGAGE AND TRUST CO. 
I?. HODGSON. 

City Court of New York, General Term, June, 

1899. 

§ 738. 

Offer of judgment — Answer filed after — Acceptance, 

Under section 738 of the Code of Civil Procedure, providing that 
the defendant may, before trial, serve upon the plalntifTs attor- 
ney a written offer to allow judgment to be taken against him 
for a sum or property, and giving plaintiff ten days in which 
to accept such offer, an answer filed after the offer, and before 
the ten days have expired, becomes a nullity on acceptance 
of the offer, as the acceptance relates back to the filing of the 
offer. 

(Decided June 26, 1899.) 

Action by the United States Mortgage and Trust 
Company, as trustees, against John Melbourne 
Hodgson. Appeal from Special Term order award- 
ing defendant judgment on a counterclaim, and va- 
cating a judgment for plaintiff upon an offer and 
acceptance of judgment, unless plaintiff stipulated 
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to deduct from said judgment the amount of defend- 
ant's counterclaim; plaintiff appeals. Reversed. 

Rollins & Rollins^ for appellant. 

Joseph A. Arnold^ for respondent. 

' ScaaucHMAN, J. — The plaintiff brought an action 
against the defendant to recover |109.10 for water 
rents alleged to be owing by the defendant to an 
estate of which the plaintiff is the substituted trus- 
tee. On February 6, 1899, the defendant served an 
offer of judgment for |96J5, with interest from the 
28th day of July, 1898, and costs. On February 10th 
the defendant served an answer containing a coun- 
terclaim for $12.35, with interest from November 
27, 1897. On February 15th the plaintiff served a 
notice accepting said offer of judgment, and on the 
following day (February 16th) entered judgment 
thereon, entirely ignoring defendant's counterclaim. 
On the plaintiff's failure to reply or demur to said 
counterclaim, the defendant obtained an order to 
show cause why he should not have judgment by 
default on counterclaim, and why the judgment en- 
tered by the plaintiff should not be vacated, and the 
judgment for the proper amount entered. This 
motion was granted, and from the order entered 
thereon this appeal is taken. 

Section 738 of the Code of Civil Procedure pro- 
vides: " The defendant may, before the trial, serve 
upon the plaintiff's attorney a written offer to allow 
judgment to be taken against him for a sum of 
property, or to the effect therein specified, with costs. 
* * * If the plaintiff within ten days thereafter 
serves upon the defendant's attorney a written no- 
tice that he accepts the offer, he may file the sum- 
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mons, complaint, and oflfer with proof of accept- 
ance, and thereupon the clerk must enter judgment 
accordingly." 

The oflfer is to be construed as an offer in the 
action, at the time it was served, in its then condi- 
tion. Section 738 grants plaintiff 10 days' time of 
acceptance of offer. When plaintiff accepts the 
offer, it, in legal effect, relates back to the time of 
the service of the offer. Plaintiff, pursuant to above 
section, may then file the summons, complaint, and 
offer and proof of acceptance, and thereupon the 
clerk must enter judgment accordingly; and the de- 
fendant's answer, although timely interposed, after 
the service of* the offer of judgment, but before the 
acceptance thereof, becomes a nullity. Defendant 
had a right to interpose his answer herein whep he 
did do so, but in law it was only provisional. If 
the plaintiff did not accept the offer, then the answer 
stood as valid pleading in the action, and the issues 
raised thereby proceeded to trial; but, if the plaintiff 
did accept the offer, then the answer became a null- 
ity in this action (Tompkins v. Ives, 36 N. Y., 75; 
Kautz V. Vandenburgh, 77 Hun, 591). In all the 
precedents cited by the attorneys in their respective 
briefs, the fact was that the offer was not accepted. 
No case is cited where the offer was accepted, as in 
this action. 

Order appealed from is reversed, with flO costs 
and disbursements, and motion to vacate judgment 
entered herein on February 16, 1899, etc., is denied, 
with $10 costs. The judgment vacated is reinstated, 
and the order to clerk to cancel the record of the 
judgment is vacated, and any judgment on defend- 
ant's counterclaim is vacated. 

All concur. 
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Offer of judgment — Effect an coats — Action in equity.-- In the 
case of ConoUy v. Hyams, decided by Appellate Division, First 
Department, June 23, 1899, it is said that under Code of Civil 
Procedure, section 738, providing that plaintiff, refusing an offer 
to confess judgment, is entitled to costs from the time of the offer 
only in the event that he recovers a more favorable judgment, 
has no application to an equity action dismissed without costs 
to either party, since costs in equity cases are within the discre- 
tion of the Court. 

Same — j}orm of offer. — An offer to allow judgment must com- 
ply explicitly with the requirements of statute; must be for a 
specified sum (Smith v. Bowers, 3 Civ. Proc. Bep., 72), with costs 
and the date from which interest is to be computed (Id.), and will 
be construed most strongly against the party making the offer 
(Bannerman v. Quackenbush, 7 Civ. Proc. Rep., 428; Bettis v. 
Goodwill, 32 How. Pr., 142). The addition of the words " to date " 
after the word " costs " does not render the offer ineffectual; the 
words " to date ** being mere surplusage and 'adding nothing to 
the force and effect of the offer. Lynk v. Weaver, 21 Civ. Proc. 
Rep., 284. 

iSame — Must be of a specific sum — Interest. — An offer of judg- 
ment must be of a specific sum; the addition of the words " with 
interest " will be of no avail, if the tender does not fix the date 
from which interest is to be computed. Smith v. Bowers, 3 Civ. 
Proc. Rep., 72. 

To determine whether a judgment recovered In an action was 
for more or less than the offer of judgment made therein, the 
recovery, for thp purposes of comparison, must be reduced by a 
part of the sum allowed as interest on the principal sum 
recovered (see Pike v. Johnson, 47 N. Y., 1), so that the interest 
shall be computed only to the date of the otter. Smith v. Bowers, 
3 Civ. Proc. Rep., 72^ Budd v. Jackson, 26 How. Pr., 398. 

Same — Joint debtors — Offer by one — Effect. — In the case of 
Bannerman v. Quackenbush (7 Civ. Proc. Rep., 428), where, In 
an action on a partnership liability, one party only was served 
with a summons or appeared in the action, and the partner sum- 
moned made an offer of judgment, which was not accepted, and 
the plaintiff recovered a judgment against said defendant, and 
against him and his co-partners jointly, which was not more 
favorable in amount than the offer, the Court held that a joint 
judgment against the defendants could not be entered on the 
offer, and the action was not capable of severance, so that a 
separate judgment could be taken against the defendant who 
made the offer, and, therefore, the judgment recovered was more 
favorable than the offer, and that the plaintiff was entitled to 
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costs, following Garrison t?. Garrison (67 How. Pr., 271); affirmed 
in same case (9 Civ. Proc. Rep., 108). See Everson v, Gehrman, 
1 Abb. Pr., 167; S. C, 10 How. Pr.. 301; Blnney v. Le Gal, 1 Abb. 
Pr., 283; S. C, 19 Barb., 592; 2 Law Bull., 62. 

In the case of Rich v. Roberts (18 Oiv. Proc. Rep., 205, 207), 
it is said by Mr. Justice Fitzsimmons that " where co-partners 
are sued, one partner cannot bind the other members of the 
firm by offering to allow judgment In an action against the firm 
(citing Weed v. Bergstresser, 2 Law Bull., 55; Binney v. I-ie Gal, 
19 Barb., 592), except where there is evidence that the other part- 
ners authorized the offer and assented thereto. 

But in the case of Kantrowitz i?. KuUer (13 Civ. Proc. Rep., 74), 
Mr. Justice McAdam said that " an offer to allow judgment under 
section 738 of the Code of Civil Procedure is but a substitute for 
the former cognovit, by which a defendant, who had no defense, 
gave to the plaintiff a written confession of the action. Assum- 
ing, therefore, that the offer provided for by the Code of Civil 
Procedure, section 738, is practically a written confession by the 
defendant making it, there is no reason why judgment may not 
be entered against the one making it without barring the action 
against the other joint debtor who did not Code of Civ. Proc, 
§ 1278. 

Same — Amendment nunc pro tunc. — It seems that an offer of 
judgment cannot be amended nunc pro tunc, except as a condition 
of granting a favor; and that where an offer of judgment is 
amended and the offer accepted, the plaintiff would be entitled 
to a judgment for the amount of the offer, with costs to the time 
when the offer was originally made, and all subsequent proceed- 
ings would go for nothing. Flynn v. Westmayer, 14 Civ. Proc. 
Rep., 130. 

Same — Service by mail. — Where an offer of judgment is served 
by mail, the party upon whom it was served has twenty days 
within which to serve his notice of acceptance thereof. Van 
Allen V. Glass, 21 Civ. Proc. Rep., 127. See Pomeroy v. Hulin, 
7 xiow. Pr., 161. 

Same — Service of copy — Waiver. — The service of a copy of an 
offer of judgment, where the original is subscribed by the party 
making it and indorsed with the name of his attorney, is suffi- 
cient; but even If insufficient, and the service of the original is 
required, the irregularity is waived by a failure to return it with 
the defect pointed out; the defect, if it be one, constitutes a mere 
Irregularity and does not render the offer void. Marks v, Epstein, 
13 Civ. Proc. Rep., 293; distinguishing Riggs v. Waydell, 78 N. Y., 
586. See Smiih v, Kerr, 15 Civ. Proc. Rep., 126. 
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8ame — Same — Affidavit of attorney. — It Is said in the case of 
Smith t?. Kerr (15 Civ. Proc. Rep., 126), that if the attorney for 
a defendant mailing an offer of Judgment fails to observe the 
statutory requirement, that where the offer is not subscribed by 
the party making it, his attorney must subscribe it and annex 
thereto his affidavit to the effect that he is duly authorized to 
make it, the plaintiff or his attorney is at liberty to disregard 
the offer. But service of an offer, which Is subscribed by the 
attorney for the party jnaking it, and has annexed thereto 
the affidavit required by section 740 of the Code of Civil Proce- 
dure, is properly and sufficiently made by delivering to the attor- 
ney for the adverse party a copy of such offer and affidavit 
Smith 17. Kerr, 15 Civ. Proc. Rep., 126. To same effect Markes r. 
Epstein, 13 Civ. Proc. Rep., 293. 

Same — Notice of tcithdrawal of answer — Not when. — When less 
than ten days before the case was reached for trial the defendant 
served a notice of the withdrawal of his answer, the Court held 
that because the notice of withdrawal did not have the affidavit 
required by section 740 of the Code of Civil Procedure it could 
not be regarded as a sufficient offer of Judgment Perine i*. Hig- 
gins, 18 Civ. Proc. Rep., 182. See RIggs v, Waydell, 78 N. Y., 586; 
Herman v. Lyons, 10 Hun, 111. 

Same — Acceptance of offer bar to new action. — An offer of judg- 
ment made in an action and accepted and judgment entered 
thereon, the party accepting it is thereby concluded from bringing 
a new action for any part of the claim embraced in the complaint 
and which might have been litigated In the action. Davis r. 
Mayor, etc., of New York, 4 Civ. Proc. Rep., 290. See Hoff 
r. Meyers, 42 Barb., 270; Pinney v. Baines, 17 Conn., 420; Dodds t\ 
Blackstock, 1 Pitts. (Pa.), 46; Bagot v. Williams, 3 Barn. & C, 235; 
Brazier v. Banning. 8 Harris (Pa.), 345; Cooper v. Parker, 14 C. B., 
.118; S. C. on appeal, 15 C. B., 822. 

Same — Construction of. — Offers of judgment are to be con- 
strued most strongly against the parties making them, because 
they have It in their power to choose their own language and 
make them definite and in accordance with every requirement. 
Bannermann v. Quackenbush, 7 Civ. Proc. Rep., 428, 430; Bettls t\ 
Goodwill, 32 How. Pr.,.142. 

Same — Withdrawal of offer,— An offer of judgment may not be 
withdrawn within the time the party to whom it is made may 
accept the offer. Mr. Justice Pryor says, in Hackett v. Edwards, . 
Merrill & Co. (27 Civ. Proc. Rep.. 99): "If we apply the canon, 
noscitur a sociis, in the interpretation of the provision, its intent 
Is clear. Obviously, the tender authorized by sections 731-734 is 
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irrevocable. So of the admission of the genuineness of a paper 
pursuant to section 735. The offers of liquidated damages and 
to compromise, in the succeeding sections, are no less Incapable 
of recall. The defendant is under no obligation to make the offer; 
but having made It, the law holds him to it until, by the expira- 
tion of the action allowed the plaintiff for acceptance, he is 
restored to his original right" See Walker t?. Johnson, 8 How. 
Pr., 240. 

Same — Costs — Recoverable by defendant when — Extra allow- 
ance. — Under the provisions of sections 738 and 2892, CJode of Civil 
Procedure, when the defendant offers judgment, which is not 
accepted, and thereafter the plaintiff recovers a judgment, which 
is not more favorable, the plaintiff Is entitled to costs up to the 
time of the offer, and the defendant to costs thereafter (Coats- 
worth V. Ray, 28 Civ. Proc. Rep., 6; Harischspring v, Boe, 13 
Civ. Proc. Rep., 125), and the Court may grant the defendant 
an extra allowance (Safety Steam Generator Co. v, Dickson 
Manufg. Co., 21 Civ. Proc. Rep., 329; Landon v. Van Etten, 19 
Civ. Proc. Rep., 78; Harischspring v, Boe, 13 Civ. Proc. Rep., 125), 
. which costs are to be offset against the verdict, and judgment 
awarded for the balance only. Coatsworth v, Ray, 28 Civ. Proc. 
Rep., 6. 

Where the Court awards an extra allowance to the defendant, 
the discretion of the Court cannot be reviewed by the clerk on 
taxing costs. Hairschspring v, Boe, 13 Civ. Proc. Rep., 125; fol- 
lowing Burnett v, Westfall, 15 How. Pr., 430; Maguire i?. Dins- 
more, 46 How. Pr., 297; S. C, 15 Abb. Pr., (N. S.), 371. 

Where, after the making of an offer of judgment, both parties 
noticed the cause for trial, and thereafter and within the time 
allowed therefor the plaintiff served a written notice of accept- 
ance of the offer, the Court held that neither party was entitled 
to costs after the service of the offer. Van Allen v. Glass, 21 Civ. 
Proc. Rep., 127; following Walker t\ Johnson, 8 How. Pr., 241; 
Douglass V. Macdurmid, 2 How. Pr. (N. S.), 239; distinguishing 
Herman v. Lyons, 10 Hun, 111. 
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BURNS V. MULLIN. 

Supreme Court, Appel,la.te Division, First De- 
partment, June Term, 1899. 

§829. 

Decedent — Transactions with — Evidence of — Competency of wit- 
ness — Rebuttal. 

The prohibitions of section 829, Code of Civil Procedure, do not 
apply to a conyersation between the decedent and the plaintiff 
in the presence and hearing of the defendant, but in which the 
latter took no part. 

Where witnesses for defendant testify to conversations between 
a decedent and a plaintiiT, regarding which the plaintiff is pre- 
scribed from giving testimony by section 829, such plaintiff 
cannot be examined on his own beha^jL to contradict the state- 
ments of such witness regarding what was said in such con- 
versation;, but he may be permitted to testify that no such 
conversation took place, or to give the whole of ihe conversa- 
tion, where the witness has detailed but a portion of it. 

(Decided June 23, 1899.) 

Appeal from Special Term, New York county, 
from judgment for defendant. Judgment affirmed. 

Raatus 8. Ransom, for appellant. 

John O. Boyd, for respondent. 

Patterson, J. — The plaintiff, one of the children 
of Charles and Agnes Golden (who are now de- 
ceased), brought this action, seeking to have charged 
upon certain real estate, formerly belonging to her 
father and mother, and the title to which is now 
vested in her sister, the defendant, certain sums of 
money which she claims to have advanced to her 
parents in the lifetime of her father for the purpose 
of enabling him to pay or keep down charges and in- 
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cumbrances upon the property, and under an alleged 
agreement made with him and assented to by Mrs. 
Golden, to the effect that the advances so made 
should constitute a lien or claim upon the property, 
or that the property should stand as security for 
such advances. The plaintiff prayed that an ac- 
count of such moneys be taken; that the advances 
be declared to constitute a valid lien upon the prop- 
erty; that certain deeds and transfers of that prop- 
erty by which the defendant, Mary Mullin, became 
vested with the title to it be declared void; and that 
the property, or so much thereof as may be necessary 
to satisfy the plaintiff's claim, be sold, and for such 
other relief as may be just. The complaint was dis- 
missed on the merits, and the plaintiff appeals from 
the judgment of dismissal. 

The ground upon which the complaint was dis- 
missed was that no agreement was made, nor was 
any understanding had, between the plaintiff and 
her father and mother that the plaintiff should have 
a lien or any interest whatsoever in the property 
mentioned in the complaint by reason or on account 
of any payments made to or for them by the plaintiff ; 
that none of the payments made by the plaintiff to 
Golden or his wife were upon an understanding or 
agreement that the plaintiff should have any inter- 
est in the real estate set forth in the complaint by 
reason or on account of any such payment or ad- 
vances; and that, on the whole case, the plaintiff 
failed to establish a right to any equitable or other 
relief in the action At the trial the case turned 
upon the issue of fact of an agreement having been 
made or an understanding had of the character 
claimed by the plaintiff. It was proven that the 
plaintiff, who was a school teacher in the city of 
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New York, had for many years prior to the death of 
Charles Golden, in May, 1891, been in the habit of 
handing to him or to his wife the monthly check she 
received in payment of her salary as such school 
teacher, and it is not open to doubt on the whole 
record that during a period of time beginning in 
May, 1876, down to the month preceding the death 
of her father, she did pay to him in the aggregate, 
in the manner stated, the sum of very nearly |11,000. 
It is also clearly established by the proof that the 
moneys so received by the plaintiff's parents were 
used in whole or in part in the payment of interest 
upon mortgages, or in satisfaction of other charges 
upon some of the real estate described in the com- 
plaint. But the evidence respecting the terms upon 
which the moneys were paid to and received by 
Golden was so conflicting that the Justice at Special 
Term was authorized to make the findings he did 
make in regard thereto. The plaintifiPs claim re- 
specting the relations established between herself 
and her parents with regard to the moneys is as be- 
fore stated. The defendant claimed that the moneys 
paid in by the plaintiff to her parents were ,from 1879 
down to the time of her father's death, so paid for 
board for herself and her two children. It is not 
contradicted that the plaintiff (who was married in 
1879) did live and board with her parents continu- 
ously from some time in August, 1879, down to the 
death of her father, and that her two children lived 
and boarded with their grandparents from the time 
of their birth until the death of Mr. Golden. The 
plaintiff swears that after her marriage she returned 
to her father's house in 1879, and that there was a 
distinct arrangement made between herself and him 
as follows: "My father told me, if I would go to 
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school and continue teaching, and come to him and 
hand him my salary as teacher, the same as I had 
before marriage, he would take no l?oard fi-om me, 
and that after the property was cleared he would 
pay me every cent I gave into that property, and 
after he died the property was to be equally divide <] 
between my mother and I and my sister, and my 
brother should be paid for every cent he put in." 

He also said: "Agnes, you find no fault. That 
money all went to buy this house It always has 
been to you security for the money that you are 
giving to me." 

And she swore that " no board was ever paid into 
the house by anyone," and that the conversation to 
which she last referred was in March, 1880. The 
plaintiff's husband corroborates her, and there are 
(ither witnesses called by her, who testify to a state 
of facts substantially according with the statements 
of the plaintiff. On the other hand, there is the 
most emphatic testimony of witnesses, some of 
whom are wholly disinterested, who declare that 
they heard the plaintiff state on various occasions 
that she was paying board for herself and her chil- 
dren to her father, and there are other witnesses for 
the defendant who testify that they were present at 
conversations between the plaintiff and her parents 
when the specific agreements for board were entered 
into between those parties. There is nothing in- 
consistent with the idea of the plaintiff's paying 
board in the uses to which Mr. Golden put the 
money, and he may have declared, and doubtless 
did declare time and again, that it was the mohey 
he received from his daughter that enabled him to 
carry the property. The trial Judge must have re- 
lied upon the statements of the witnesses for the 
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defendant concerning the agreement to pay board, 
and must have reached the conclusion that the 
tnoneyspaidinbythe plaintiff were for the board of 
herself and her children; and, having reached that 
conclusioh, the finding that the moneys were not 
advanced as loans to be repaid from or secured upon 
the real estate was necessarily authorized. We 
have examined the whole record very carefully, to 
ascertain whether or not the condition of the proof 
would justify an inference that the loan of the money 
may be regarded as an equivalent for board, or 
stand in the place of paying board, as seems to be 
claimed under the plaintiff's own testimony; but the 
evidence on the part of the defendant is such as to 
render that view of the subject altogether inadmis- 
sible. We cannot therefore interfere with the de- 
cision upon the merits as the Court below, by its 
findings, has drtermined them to be It is urged, 
however, by the appellant that errors were com- 
mitted on the trial in the adihission of the testimony 
of some witnesses and the rejection of that offered of 
other witnesses. All of those objections arise under 
the provisions of section 829 of the Code of Civil 
Procedure. 

First, it is objected that Mrs. Mullin, the defend- 
ant, was permitted to testify to a conversation had 
between the plaintiff and her father and mother in 
the defendant's presence and hearing. That con- 
versation took place in 1876, when the plaintiff first 
began to teach school. It does not appear that Mrs. 
Mullin took part in this conversation. It was an 
important piece of testimony undoubtedly, for the 
witness swore that at that conversation Mr. Golden 
told the plaintiff that he had supported her until 
that time, and that thenceforth she (the plaintiff) and 



VOL. XXIX. 349 



Bums V, Mullin. 



her brother and sister must pay board, and that the 
plaintiff said she would willingly do so, and that she 
would be only too happy to help her family. It was 
claimed that the defendant was disqualified • from 
testifying as to this conversation, because she is a 
party interested in the event of this action; but her 
testimony did not relate to a conversation or com- 
munication had between her and a deceased person, 
under whom she claims. The prohibition of the 
statute applies to a person interested in the event 
testifying concerning a personal transaction or com- 
munication between the witness and the deceased 
person. This was not a transaction or communica- 
tion between this witness and the deceased person. 
As was said in Denise v. Denise (110 N. Y., 568): 
" It does not really, or by ordinary construction, in 
volve a personal transaction between the plaintiff 
and the intestate. * * * It is a statement of a 
fact of which the witness had knowledge, not of a 
transaction between her and the deceased." 

But it was not evidence that could be excluded un- 
der section 829 of the Code of Civil Procedure. The 
plaintiff claimed under an agreement with Charles 
Golden, which was binding also on Mrs. Golden. A 
personal transaction or communication between the 
plaintiff and her parents was the matter to be 
proved. Mrs. Mullin derives her title from her 
mother and father; and, by the express terms of the 
statute, the plaintiff was prohibited from testifying 
to such a personal transaction or communication 
against Mrs. Mullin. But section 829 of the Code 
does not enact that Mrs. Mullin was not competent 
to testify to a personal transaction between the 
plaintiff and her father. On the contrary, it would 
seem to authorize her so to testify by necessary im- 
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plication, because it provides in effect that, if she 
should so testify, the adverse party is at liberty also 
to testify; and the objection to Mrs. MuUin's testi- 
mony, therefore, was properly overruled.. 

Second, it is claimed that there was error in not 
permitting the plaintiff to answer certain questions 
put to her respecting matters testified to by the de- 
fendant's husband and by others of the defendant's 
witnesses as to conversations had between the 
father and mother and the plaintiff on the subject of 
board. Mr. Mullin testified that he was present and 
heard a conversation in relation to a charge of board 
for one of the infant children, and he also testified 
that Mrs. Golden asked the plaintiff to pay board 
which she owed. Katie Kingsley, a witness for the 
defendant, testified that she was present at a con- 
versation between the father and mother and the 
plaintiff, and that the plaintiff agreed to pay a cer- 
tain sum a week for the board of herself and one of 
the children. This witness also testified that the 
plaintiff tried to borrow money from her mother, and 
that her mother refused to loan it to her. When the 
plaintiff was called upon ostensibly to contradict 
these witnesses, she was, in substance, asked 
whether the statements made by such witnesses 
were true. Those questions were objected to, under 
section 829 of the Code of Civil Procedure, and the 
objections were sustained; the testimony being ex- 
cluded. It is now claimed that the evident purpose 
of these questions was to prove by the plaintiff that 
no conversations of the character stated by this wit- 
ness took place between the plaintiff and her father 
and mother. It is apparent that the object was not 
to prove only that such conversations did not occur, 
but the form in which the questions were put neces- 
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sarily involved answers as to the substance of com- 
munications between the plaintiff and her parents. 
It is claimed that, inasmuch as the defendant called 
these witnesses and examined them respecting the 
conversations, the' plaintiff had the right to contra- 
dict them and give her versions of these conversa- 
tions, and support for this position is claimed upon 
what was decided in Nay v. Curley (113 N. Y., 575). 
It was held in that case that, where the door is 
opened by a party calling a witness, " and examining 
him as to a particular part of a communication or 
transaction, the other party may call out the whole 
of the communication or transaction bearing upon 
or tending to explain or qualify the particular part 
to which the examination of the other party was 
directed; " and this, irrespective of thp provisions of 
section 829 of the Code of Civil Procedure, which, 
under such circumstances, would not control. But 
these questions under consideration here were not 
directed to supplying omitted parts of a conversa- 
tion. They were addressed to the truth or falsity of 
that which the defendant's witnesses had sworn was 
the subject-matter of the conversations. Nor were 
the questions of such a character as would bring the 
case within the ruling of Pinney r. Orth (88 N. Y., 
451), or Lewis v. Merritt (98 N. Y.,'^206), as those 
cases are explained in Clift v. Moses (112 N. Y., 438). 
In the case last cited it is said: "It was held in 
Pinney v. Orth that the prohibition of section 829 
did not preclude the survivor from testifying to ex- 
traneous facts and circumstances which tend to 
show that a witness who has testified affirmatively 
to such [personal] transaction or communication has 
testified falsely, and consequently that the survivor 
might testify that a witness on the other side was 
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never present at any interview between the survivor 
and the deceased person, as he had testified, thereby 
inferentially negativing the existence of any conver- 
sation such as was related by that witness. But the 
Court confined the range of permissible contradic- 
tion within narrow limits, and expressly held that it 
could not be extended to include testimony by the 
survivor of what was or was not said between the 
parties to the conversation sworn to by witness on 
the other side, although the evidence was offered to 
contradict his narration of the transaction." 

The questions asked the plaintiff and overruled by 
the Court in this connection were not of that inde- 
pendent character which would justify the plaintiff 
testifying. An answer to them would have been 
more than a mere denial of the defendant's witnesses 
being present and having heard such conversations. 
Those answers would have gone to the very sub- 
stance of communications between the plaintiff and 
her parents, and, as we think, fall within the rule of 
decision in Clift-t?. Moses (supra). That a party may 
testify to outside facts tending to contradict evi- 
dence given by adverse witnesses, though those 
facts may independently tend to establish an infer- 
ence that a transaction or communication has or has 
not taken place with a deceased, may be true; but 
that is not this case. We have examined the other 
exceptions to the rulings upon evidence, and do not 
find that they require any particular comment. 

The judgment must be affirmed, with costs. 

Evidence of transactions toith deceased persons. — As to admis- 
sion of evidence of transactions with deceased persons and com- 
petency of witnesses to give such evidence. See Sacia v. Declcer, 
1 Civ. Proc. Rep., 47; Pinney v. Orth, 2 Oiv. Proc. Rep., 1, and 
note; Sherman v. Scott, 2 Civ. Proc. Rep., 366; Sprague v. Swift, 
3 Oiv. Proc. Rep., 34; Bristol v. Sears, 3 Oiv. Proc. Rep., 828, and 
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note; MacDonal v, Woodbury, 3 Civ. Proc. Hep^, 887; Batate of 
Le Baron, 6 Civ. Proc. Rep., 62; Wilson v. Munoz, 6 Civ. Proc. 
Rep., 71; Taylor v, Meldnim, 6 Civ. Proc. Rep., 235; Houston v. 
Bogardus, 7 Civ. Proc. Rep., 252; Williams v. Davis, 7 Civ. Proc. 
Rep., 282; Luche t?. Brasher, 8 Civ. Proc. Rep., 115; McKenna v. 
Bolger, 8 Civ. Proc. Rep., 127, and note; Carney v, Wadhams, 9 
Civ. Proc. Rep., 204; Hunt v. Providence and S. S. S. Co., 9 Civ. 
Proc. Rep., 291; Morehouse v. Morehouse, 11 Civ. Proc. Rep., 20; 
Estate of Bird, 11 Civ. Proc. Rep., 164; Lerche v. Brasher, 11 dv. 
Proc. Rep., 423, and note; Simmons v. Henry, 12 Civ. Proc. Rep., 
204; Blaesi v. Blaesi, 14 Civ. Proc. Rep., 216; Loder v. Whelpley, 
16 Civ. Proc. Rep., 89; Mills t?. Davis, 16 Civ. Proc. Rep., 417; 
Wilcox 17. Dodge, 17 Civ. Proc. Rep., 248, and note; Sallade t?. Ger- 
lach, 17 Civ. Proc. Rep., 420; Connolly v, O'Connor, 18 Civ. Proc. 
Rep., 8; Erwin v. Edwin, 18 Civ. Proc. Rep., 11; Matter of Bud- 
long, 18 Civ. Proc. Rep., 18; Greer v. Greer, 20 Civ. Proc. Rep., 71; 
Herrington v. Winn, 20 Civ. Proc. Rep., 326, and note; Miller v. 
Davis, 20 Civ. Proc. Rep., 414; Brennan v. Hall, 20 Civ. Proc. 
Rep., 434; Gregory v. Fichtier, 21 Civ. Proc. Rep., 1; Bo wen v. 
Sweeney, 22 Civ. Proc. Rep., 79; Hay v. MuUer, 23 Civ. Proc. Rep., 
321; Hockstaff v. Hockstaff, 24 Civ. Proc. Rep., 208, and note, 
210-213; In re Siplth, 26 Civ. Proc. Rep., 377; Gardner i?. Cohen, 28 
Civ. Proc. Rep., 66. 



In RE E. & H. T. ANTHONY & CO. 

Supreme Court, Appellate Division, First De- 
partment, June Term, 1899. 

§§ 870, 876. 
Discovery — Examination before commencement of acHon. 

Under sections 871-876, Code of Civil Procedure, a witness cannot 
be examined for the purpose of enabling a plaintiflF to frame 
a complaint in an action, which he has not yet commenced. 
Following Re Bryan, 3 Abb. N. C, 28». 

Neither can a party to a prospective action be examined for such 
purpose under such circumstances. 

Under sections 870 and 876 of the Code of Civil Procedure, which 
authorize the examination of an adverse party before the com- 
mencement of an intended action against him, do not authorize 
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an examination on applicant's allegation showing merely a 
possibility of his having a cause of action against the witness. 
(Decided June 9, 1899.) 

Appeal from Special Term, New York county, 
from an order denying a motion to vacate an order 
for the examination of Charles O. Lovell, the Lovell 
Dry-Plate Manufacturing Company appeals. Order 
reversed. 

Louis Werthciniery for appellant. 

Charles C\ Notty Jr., for respondent. 

Barreit?, J. — The order for examination was 
granted upon the affidavit of Frederick A. Anthony, 
the secretary and treasurer of the applicant corpora- 
tion. The affidavit states that " an action will be 
brought by the said E. & IT. T. Anthony & Company 
against either the Lovel Dry-Plate Company or the 
Lovell Dry-Plate Manufacturing Company, accord- 
ing to the facts that may be elicited upon the exami- 
nation now applied for." It then proceeds to state 
the nature of the expected controversy as follows: 
That in September, 1896, a contract was entered into 
between the applicant corporation and three per- 
sons, including Lovell, who were doing business un- 
der the name of the Lovell Dry-Plate Company, 
constituting applicant their exclusive sales agent, 
and providing for its commissions; that thereafter 
the Lovell Dry-Plate Company (hereafter called the 
" Plate Company ") was incorporated under the laws 
of the State of Maine, and assumed the contract; 
that in the fall of 1898 the Lovell Dry-Plate Manu- 
facturing Company (hereafter called the " Manufac- 
turing Company ") was incorporated under the laws 
of the State of New York, and that since then the 
contract has been broken by both companies; that 
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since the Manufacturing Company started business 
the Plate Company has ceased to do business, al- 
though it has not been legally dissolved; and that it 
has its office in the same building with the Manufac- 
turing Company, which latter company has appar- 
ently succeeded to its business and assets. The 
affidavit further states that the officers of the appli- 
cant are all ignorant as to whether the Manufactur- 
ing Company has succeeded to the contract obliga- 
tions of the Plate Company, and are also ignorant of 
the relations between the two companies, and those 
having contracts with them. The affidavit concludes 
with the statement that the application is made to 
enable the applicant to frame its complaint in the 
action which it proposes to bring; and that such 
action will be brought against whichever company 
the facts elicited on the examination indicate to be 
liable. 

It is eutirely clear that upon these facts the appli- 
cant was not entitled to the order here granted. It 
was held — and we think correctely — in Re Ryan 
(3 Abb. N. C, 289), that a witness cannot be exam- 
ined under sections 871-876 of the Code of Civil Pro- 
cedure for the purpose of enabling a plaintiff to 
frame a complaint in an action which he has not yet 
commenced. Under such circumstances the testi- 
mony of a witness may undoubtedly be perpetuated. 
The applicant here asserts that the application is' 
made to preserve the witness's testimony, as well as 
to enable it to frame its complaint. But plainly the 
latter is the real purpose. If, however, Mr. Lovell 
be treated, not as a witness, but as a party — he 
being the Manufacturing Company's secretary, — 
the order was equally improvident. It was said in 
Bank v. Sheehan (101 N. Y., 176), that while sections 
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870 and 876 of the Code of Civil Procedure authorize 
the granting of an order before an action has actu- 
ally been commenced, for the examination of a per- 
son against whom such an action is about to be 
brought, yet the cases are rare when justice will be 
promoted by granting it; "and the practice, unless 
carefully guarded, may, lead to great abuses." Here 
the applicant has not stated a single fact tending to 
show that it has a cause of action against the Manu- 
facturing Company. It has stated facts tending to 
show a cause of action against the individuals with 
whom it contracted, and also against the Plate Com- 
pany, which assumed the contract. So far as these 
persons and this corporation are concerned, it needs 
no examination to enable it to frame its complaint. 
So far, however, as the Manufacturing Company is 
concemed,jt states only its suspicions, or facts indi- 
cating the mere possibility of a cause of action. As 
to this latter company, it seeks the examination, not 
to enable it to frame its complaint, but to ascertain 
whether it has any cause of complaint. It is well 
settled that this cannot be done, either before or af- 
ter the commencement of an action. We quite 
agree with the Manufacturing Company (appellant) 
that the proposed defendant must be definitely, and 
not tentatively, named in the affidavit (Code Civ. 
Proc, § 872); and that it must also be made to 
appear that the applicant has a cause of action 
against such specific person. De Leon r. De Lima, 
66 How. Pr., 287; MuUer v. Levy, 52 Hun, 123. 

The order appealed from should be reversed, with 
$10 costs and disbursements, and the motion to va- 
cate the order for Mr. Lovell's examination granted, 
with $10 costs. 

All concur. 
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LITCHFIELD v. INTERNATIONAL PAPER CO. 

Supreme Court, Appeixate Division, Second De- 
partment, June Term, 1899. 

§ 982. 
Actions affecting realty — Venue. 

An action to restrain defendants from raising and maintaining 
a dam so as to flood plaintiff's land and for damages for tres- 
pass, under section 982 of the Code of Olyll Procedure, must 
be brought in the county where the land affected lies. 

{Decided June 16. 1899.) 

Appeal by defendant from Special Term, Kings 
county, from an order denying motions to change the 
place of trial. Facts appear in opinion. Order 
reversed. 

Charles McVeagh {Frederu'k B. Jennings^ on the 
brief), for appellants. 

Hamilton Wallis^ for respondent. 

Per Curiam. — The plaintiflf is the owner and in 
possession of lands lying in the counties of Franklin 
and St. Lawrence. This action is brought to 
restrain the defendants from raising and maintain- 
ing a dam on Racquette river, in Franklin county, 
so as to flood such lands, and for damages. The 
venue of the action is laid in the county of Kings, 
where the plaintiff resides. After answer, two of 
the defendants moved to change the place of trial 
to St. Lawrence county,^ on the ground that that 
county was the proper place for the trial of tlie 
action. This motion was denied. Subsequently 
another defendant moved, upon the same ground, to 
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change the place of trial to Franklin county. This 
motion was also denied. From the orders denying 
such motions^ these appeals are taken. 

An action for trespass on land, under the old C!ode, 
was unquestionably local; for section 123 Code Pro- 
cedure required that an action " for the recovery of 
real property, or of an estate or interest therein, or 
for the determination in any form of such right or 
interest, and for injuries to real property," must be 
tried in the county in which the subject of the action, 
or some part thereof, was situate. Section 982 of 
the Code of Civil Procedure omits the language 
" and for injuries to real property," and, instead 
thereof, provides " and every other action to recover, 
or to procure a judgment, establishing, determining, 
defining, forfeiting, annulling, or otherwise affect- 
ing, an estate, right, title, lien or other interest, in 
real property, or a chattel real," shall be tried in the 
county in which the subject of the action is situated. 
It has been questioned whether the language of the 
present Code quoted includes an action of trespass, 
but the weight of authority in this Court is to the 
effect that such an action falls within the provisions 
of the section (Easton v. Booth, 19 Wkly. Dig., 552; 
Freeman v. Thomson, 50 Hun, 340; Dexter v. Alfred, 
12 N. Y. Supp., 365). The original note of Mr. 
Throop to this section of the Code of Civil Proced- 
ure shows clearly that it was not intended to make 
any actions transitory, which, by the old Code, were 
local, but, on the contrary, to bring all equitable 
actions affecting the title of land within the rule 
applicable to actions at law. Unfortunately, by the 
change of phraseology adopted, he has created a 
greater uncertainty in the law on this subject than 
that which he sought to remove. Still, while the 
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results of the alteration have not been satisfactory, 
in our opinion, the codifler is not justly subject to 
criticism, for we are clear that an action for tres- 
pass is an action " to procure judgment ♦ ♦ ♦ 
affecting an estate, right, title, lien or other interest 
in real property." Judgment in trespass may, and 
generally will, establish title to the property, as 
between the parties litigant. The case before us- 
is substantially an action in trespass. In the com- 
plaint the acts of the defendants are, in terms, 
alleged to constitute trespasses on the plaintiff's 
lands. The relief sought is to restrain a continuance 
of the trespasses, and for damages already caused. 
The section of the Code applies to equitable actions 
equally with legal action (Leland v. Hathorn, 42 
N. Y., 547; Acker v. Leland, 96 N. Y., 383). The 
venue of the action should, therefore, have been 
changed either to St. Lawrence or Franklin county. 
Possibly, as a matter of strict right, the defendants 
which first moved for a change of venue could, by 
their motion, have determined the election between 
the counties of St. Lawrence and Franklin; but, in 
view of the fact that the venue was not so changed, 
and that the dam against which the plaintiff seeks 
relief is situate in Franklin county, we think the 
preferable county to which to relegate the action is 
that county. 

The orders appealed from should be reversed, with 
$10 costs and disbursements on each appeal, and 
place of trial changed to Franklin county, with f 10 
costs, to abide the event of the action. 

Actions affecting real property — Vcntic. — In the case of Thomp- 
son V. The Attica Water Co. (1 Civ. Proc. Rep., 368), the complaint 
alleged that the defendant, In the county of Wyoming, had 
caused a dam to be constructed across a creek, and diverted the 



aeo ClVIL PBOGEDURJB REPORTS. 

latchfield 17. Intematioiial Paj^er Co, 

waters thereof from its ancient and accustomed chajinel, to the 
damage of the plalntiflf, who owned, in the couhty of Genesee, 
real property, over which the waters of the said creek flowed, 
and, also, a mill at which the said waters were used as a pro- 
pelling pow». The defendant made a motion to change the place 
of trial from Genesee to Wyoming county. The Court held that 
the action was not one to procure a Judgment establishing, 
determining, forfeiting, annulling or otherwise affecting an 
estate, right, title, lien or interest in real property, and not within 
the provisions of section 982 of the Code of Oivil Procedure, 
requiring certain actions in relation to real property to be tried 
in the county within which the subject of the action is situated. 
See collection of cases under section 982 in note to above case. 

Same — Actions for trover and for trespass. — In the case of 
PoUey t?. Wilkinson (6 Civ. Proc. Rep., 135), it is held that actions 
for trespass upon real property and for trover are not local, 
because neither are included in sectioni^ 982 and 984 of the Code 
of Civil Procedure. 

Same — In actions for v)aste.— ln Cragin v, Lovell (2 Civ. Proc. 
Kep., 128), it is said to be " a general rule of law, that actions 
for injuries to real property must be brought in the form rei sitae, 
which rule of law has been uniformly upheld in this State (Story 
Conf. of L., § &54; Watts v. Kinney, 28 Wend., 485; S. C, 6 Hill, 82; 
American W. T^. Co. v. Middleton, 80 N. Y., 408; De Couray v. 
Stewart, 20 Hun, 561). It Is a mistake to suppose that this rule 
has been changed by section 982 of the Code. That section was 
not intended to define the jurisdiction of the iSupreme Court, but 
simply to determine the place of trial of actions of which it 
had jurisdiction." 

Same — In actions for nuisance.— In the case of Home t?. City 
of Buffalo (15 Civ. Proc. Rep., 81), it is said that at common law 
an action for a nuisance was regarded as local in its nature, and 
the venue was required to be laid in the county where the 
nuisance was situated. See M. & I. N. Co. i;. Douglas, 2 East, 
502; Warren v. Webb, 1 Taunt, 379; Queen v. Cotton, 1 Ell. & B., 
203; S. C, 102 Eng. C. L., 203; Vermont & M. R. Go. v. Orcutt, 16 
Gray (Mass.), 116. 

Before the Code this rule prevailed in this State. A right of 
action in the nature of the common-law writ for a nuisance Is 
preserved by section 1660 of the Code of Oivil Procedure. The 
judgment in such actions may be for damages, or for the removal 
of the nuisance, or both. The provisions of section 982 apply to 
all actions brought to abate a nuisance, whether the action is 
legal or equitable in its character. The intention of the Legisla- 
ture, to make an action for the abatement of a nuisance local, is 
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clearly manifested by classifying it with actions which are in 
their nature local, such as ejectment and waste. 

Same — Treapasa quare clauaum. — An action for trespass 
quare clausum is local, and its proper place of trial is the county 
wherein the trespass occurred. Freeman t?. 1?hompBon, 16 Civ. 
Proc. Rep., 186; Easton v. Booth, 19 Week. Dig., 552. 

Same — Action an contract to convey land. — An action brought 
by the vendee in a contract for the sale of real prop- 
erty to recover a consideration paid upon the execution of Liie 
contract, and expenses incurred in and about examining the title 
to the property agreed to be conveyed, on the ground that the 
vendor cannot give a good title thereto, does not affect the title 
to property, and does not fall within the purview of section 
982 of the Code of Civil Procedure. Hogg t?. Mack, 17 Civ. Proc. 
Rep., 338. 



KOSTER V. PAIN. 

Supreme Court, Appellate Division, Second De- 
partment, June Term, 1899. 

§ 1022. 

Appeal — Reviewable qtteationa — Facta not atated aeparately — Cor- 
porationa — Contracta by directora — Validity. 

Under section 1022, Code of Civil Procedure, decisions are 
required to state separately the facts found, and, if this is not 
done, on an appeal from the judgment entered on the decision, 
all qitestions of law and fact are presented for review. 

The relation between a director of a corporation he represents 
and the corporation is that of trustee and ceatui que truat. Fol- 
lowing Butts V. Wood, 37 N. Y., 317; Bliss i?. Matteson, 45 N. Y., 
22; Brlnclcerhoff v. Bostwick, 88 N. Y., 52. 

A director, acting for the corporation, cannot reserve to him- 
self an advantage or benefit; and, if he does obtain any con- 
sideration for his action, what he thus obtains belongs to the 
corporation. 

Where the owner of a business agrees to turn it over to a cor- 
poration for a certain amount of the stock to be issued to him 
in consideration of the business to a director who votes 
for the issuance of the stock, is Invalid, though made prior to 
the formation' of Hie corporation. 
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And an agreement, by the owner of a business, which is to be 
iurned over to a corporation to be formed, to give a part of the 
stock to be Issued to him to another, who agrees to subscribe 
for a certain amount of stock, is invalid. 

(Decided June 20, 1899.) 

Appeal by plaintiff from Special Term, Kings 
county, from a judgment entered on a decision of 
the C!ourt. The facts appear in the opinion. Judg- 
ment affirnded. 

Henry A. Powelly for appellant. 

WiUiam J. Kelly ^ for respondent. 

CuiiLEN, J. — This action was brought for the 
specific performance of a contract to transfer to the 
plaintiff twenty-five shares Of the stock of the Pain 
Fireworks Company. The learned Judge at Special 
Term held that the plaintiff had not made out a case 
for equitable relief, nor shown that he could not 
obtain sufficient redress at law, and directed that 
the complaint be dismissed. Judgment was entered 
on this decision, and from that judgment this appeal 
is taken. As the decision did not state separately 
the facts found, all the questions of law and fact are 
presented to us for review, and we may direct such 
judgment as the facts warrant (Section 1022, Code 
Civil Proc). Without passing on the grounds on 
which the determination of the Special Term pro- 
ceeded, we are of opinion that the contract proved 
by the plaintiff was immoral, illegal and void. The 
defendant was engaged in the manufacture of fire- 
works. It was proposed to turn this business over 
to a corporation to be formed by the defendant and 
outside persons who should contribute capital. A 
meeting of the various parties was called for this 
purpose. The stock of the corporation was to be 



VOL. XXtX. 363 



Koster v. Pain. 



1200,000, and the defendant demanded |100,000 of 
the stock in consideration of the plant and good will 
of his business. The plaintiff testifies that he 
regarded this demand exorbitant, and thereupon 
called the defendant to one side, and required of him, 
as a condition of the plaintiff's subscription of |5,000 
to the capital stock, to give to the plaintiff an addi- 
tional |5,000 from the stock that might be issued to 
the defendant on the transfer of the business. This 
is the agreement sought to be enforced. It was an 
agreement kept secret from the other subscribers. 
A corporation was thereupon effected, the plaintiff 
subscribing |5,000 to the stock, the defendant f2,000 
and three other parties $1,500. Other subscribers 
were subsequently obtained, which increased the 
moneyed subscription to the stock to f35,000, in 
addition to the |100,000 issued to the defendant for 
his business. The plaintiff was elected one of the 
directors of the corporation, and thereupon voted for 
the agreement with the defendant by which f 100,000 
of the stock was to be given to the latter for the bus- 
iness. Twenty-five shares of the stock were subse- 
quently transferred by the defendant to the plaintiff, 
and the action is brought to enforce the transfer of 
the remaining twenty-five. 

The relation between a director and the corpo- 
ration he represents is that of trustee and cestui que 
trust (Butts V. Wood, 37 N. Y., 317; Bliss v. Matteson, 
45 N. Y., 22; Brinckerhoff v. Bostwick, 88 N. Y., 52). 
As in the case of every other trustee or agent, no 
director can, in acting on behalf of the corporation, 
reserve or secure to himself any advantage or ben- 
efit. The law will not tolerate a contract, the ten- 
dency of which is to bias the conduct of an agent 
in his duty to his principal; and, if the agent or 
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trustee does obtain auy consideration for his action, 
what he has thus obtained belongs, not to him, but 
to his principal. "They (the directors) were 
thereby precluded from deriving any advantage 
from contracts made by their authority as directors, 
except through the company for which they acted. 
Their position was one of great trust, and to engage 
in any matter for their personal advantage incon- 
sistent with it was to violate their duty, and to 
commit a fraud upon the company " (Wardell v. Rail- 
road Co., 103 U. S., 651; see, also, Mor. Priv. Corp., 
§ 317). It is urged that the plaintiflf was not a direc- 
tor at the time he made the agreement with the de- 
fendant, but this will not relieve the agreement from 
the condemnation of the law. The purchase 
by the corporation from the defendant was 
not made until after the plaintiflf had become 
a director, and then by the instrumentality of 
his vote. His agreement with the defendant 
was plainly conditional on the corporation issuing 
the stock to the defendant, because it was only from 
stock so issued that the defendant was to transfer 
any to him. But, even apart from the subsequent 
action of the plaintiflf as director, the agreement can- 
not be upheld. By his subscription to the stock, the 
plaintiflf entered into a joint undertaking with the 
other persons who then or thereafter became sub- 
scribers. In Bliss V. Matteson (supra), it is said that 
after the formation of the company the presumption 
is that the stock would be distributed among other 
persons tb a greater or less extent. In Getty v. Dev- 
lin (54 N. Y., 403), it was held that, where several 
persons are engaged in a joint enterprise for their 
mutual benefit, each has a right to demand and 
expect from his associates good faith in all that 
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relates to their common interests, and no one of 
them will be permitted to take to himself a secret 
and separate advantage to the prejudice of the 
others; and this rule applies to purchases and nego- 
tiations made in contemplation of the subsequent 
formation of a corporation (Brewster v. Hatch, 122 
N. Y., 349; see, also, Armstrong v. Danahy, 75 Hun, 
405). For these reasons the plaintiff was not 
entitled to have his agreement with the defendant 
enforced. 

The judgment appealed from should be affirmed, 
with costs. All concur. 

Decision — Findings of fact and law necessary — Direction and fil- 
ing.— In Benjamin v. AUen (7 Civ. Proc. Rep., 202), it is said that 
the decision of the Court upon the trial of the whole issue must 
state separately the facts found and the conclusions of law, and 
should direct the judgment to be entered (see Adams v, Nellis, 59 
How. Pr., 385; Garner t?. Harmony Mills, 45 N. Y., Super [13 J. & 
S.], 148; Burger v. Baker, 4 Abb. Pr.,11; Bridges v. Weeks, 30 N.Y., 
328); it should also be in writing, signed in some form by the 
Judge and filed with the clerk (Benjamin v, Allen, 7 Civ. Proc. 
Rep., 202; see Thomas v, Thomas, 14 How. Pr., 426; Burger v. 
Baker, 4 Abb. Pr., 11). A County Clerk is not authorized to enter 
judgment upon an opinion; there must be a decision. Benjamin v, 
Allen, 7 Civ. Proc. Rep., 202. See Wayman t?. Bank, 59 How. 
Pr., 331. 

The findings of fact must support the conclusions of law or 
the judgment cannot be sustained. Foote v, Valentine, 14 Civ. 
Proc. Rep., 322; Smith r. Smith, 18 Civ. Proc. Rep., 28. 

In Nolcis V, Pollock (17 Civ. Proc. Rep., 243), where the Court, 
in an action tried before it without a jury, filed a decision con- 
taining findings of fact and conclusions of law, and, also, upon 
request of one of the parties, made other findings of facts, which 
were not included in the decision, the Court held that this was 
not a compliance with the provisions of the Code of Civil Proce- 
dure, and rendered it impossible for the General Term to review 
the judgment entered thereon (Nolcis v. Pollock, 17 Civ. Proc. 
Rep., 243; Wood v. Larry, 20 Civ. Proc. Rep., 136). In the same 
case the Court saw that the findings of fact, made by a Court 
upon the trial of an action without a jury, form a part of the 
judgment, but requests to find, and the notation thereon of the 
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allowance or refusal thereof, do not form a part of the judgment- 
roll, but may be either filed with the papers or returned to the 
attorney, ana serve only the purpose of forming a basis for an 
exception to the refusal to find. 

In the ease of Harding v. Elliott (25 Oiv. Proe. Rep., 294), it is 
said, where a judgment is entered under section 1022 of the CJode 
of Civil Procedure on a decision not stating separately the facts 
found, the Appellate Court is required to review all questions 
of fact and law, and is authorized to grant either party the judg- 
ment which the facts warrant, without a new trial. 

Same — Same — Statement of grounds of decision. — In the case 
of Bomeisler v, Foster (27 Civ. Proc. Rep., 46), Mr. Justice Gray 
says the grounds of the decisions, which section 1022 of the 
Code authorizes to be concisely stated by the trial Judge or 
Referee, as a substitute for separate findings of fact, must be 
regarded as containing statements* of those facts denied to be 
established by the evidence, and such decision has the support 
of the same presumptions which go to the support of a general 
verdict. A general exception to the decision imposes upon the 
Appellate Division the duty to review all the questions of fact and 
of law; but whether it reverses and orders a new trial, or grants 
a final judgment to either party, the order to' warrant the Court 
of Appeals, in reviewing the questions of fact, should state that 
it was made upon the facts. 

Same — Refusal of Judge to find — Noting refusal. — It Is sAid in 
Lawrenceville Clement Co. v. Parker (21 Civ. Proc. Rep., 263), 
the refusal of a Judge before whom an issue of fact is tried 
without a jury, in a single sentence, to find all of several requests 
to find, is a refusal of each request singly, and his decision will 
not be interfered with on appeal, merely because he did not note 
Ills refusal to find against the margin of each of the several 
requests. A refusal to make a finding of fact is not a finding 
to the contrary. It may be made because the fact has already 
been found or is immaterial. The Justice is not bound to state 
his reasons for the refusal, but it is sufficient if his refusal may 
be fairly justified in any view of the case. See Livingston t?. 
Manhattan R. Co., 21 Civ. Proc. Rep., 309. 

Same — Findings of Referee.— The findings of a Referee must be 
included in his report. Schulteis v. Mclnery, 21 Civ. Proc. Rep.. 
157, note. 

The rule In the above 9ase was declared to be one of form, 
rather than of substance in the case of Livingston r. Manhattan 
R. Co. (21 Civ. Proc. Rep., 100); and the Court in that case 
declared that where a Referee has found such facts as he deems 
necessary to sustain his conclusions of law and includes them in 
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his report, he will not be required to also include In his report 
findings, which he has, upon the request oi the defendant, made 
and allowed, and notices his allowance upon such report 

Same — Same — Requiring to make additional findings, — It seems 
that while findings originally insufi^cient in form or indefinite 
in substance cannot now be classified upon the settlement of the 
oa-se, the method of proceeding by motion to compel findings, 
where a Referee refused to make them at all, has not been 
abolished. Fairman v. Brush, 21 Civ. Proc. Rep., 155. 

Same — Same — Omissions prevent review when, — In Gilman v. 
Prentiss (2 Civ. Proc. Rep., 143), where, upon the trial of the 
issues in an action before a Referee, evidence was offered by both 
sides, and the case finally submitted to the Referee, who dis- 
missed the complaint, the Court held that the finding of fact and 
the conclusion of law should have been made by the Referee, 
and that their absence prevented a review of the case in the 
Court of Appeals and required the dismissal of an appeal from 
tne Judgment entered therein. See Wood v. Lary, 124 N. Y., 83; 
Place t\ Hay ward, 117 N. Y., 487; Forbes v, Chichester, 125 N. Y., 
769; Bridge v. Weeks, 30 N. Y., 328. 



NICOLL V. KAEEICK. 

Supreme Court, New York County, Appelt.ate 
Term, June, 1899. 

§ 1209. 

Res adjudicata — Judgment of dismissal — When on the merits—^ 
Memorandum of Judge. 

Under section 1209, Code of Civil Procedure, providing that judg- 
ment of dismissal after trial shall bar a new suit for the same 
cause of action only where it expressly appears that the 
dismissal w^as on the merits, a memorandum of judgment, 
"Tried; motion to dismiss ♦ ♦ * granted'' — does not show 
a dismissal on the merits, so as to bar another suit for the 
same cause of action. Following Wheeler i?. Ruckman, 51 
N. Y., 391. 

(Decided June 28. 1899.) 
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Appeal by defendant from Municipal Court, 
borough of the Bronx, Second District. Judgment 
affirmed. 

John T, Easton, for appellant. 

William G. Tivmiy for respondent. 

MacLean, J. — The plaintiff based this action 
upon two several agreements or orders — one for the 
making of a photo-engraving of the defendant for 
use in a publication, at the agreed price of flOO; and 
the other for a copy of that publication, at the agreed 
price of $25. The signing of the orders was admit- 
ted by the defendant, who, however, contended that 
the plaintiff had not kept his part of the undertak- 
ing, and had made false representations respecting 
the same; an^, also, for a separate and distinct 
defense, that a former action was brought against 
him to recover upon the same causes of action set 
forth in the complaint herein, and that upon a trial 
thereof judgment was rendered in his favor and 
against the plaintiff, and that by reason of such adju- 
dication the plaintiff was estopped from maintaining 
this action. The memorandum of the decision or 
judgment in the action pleaded as an estoppel was as 
follows: "Tried; motion to dismiss as to |100 
granted, and as to twenty-five dollars judgment for 
the defendant." From this it appeared, and the 
learned Justice rightly so held, that there had been 
an adjudication which was conclusive as to the 
second cause of action, for the book, but as to the 
first cause of action, that for the engraving, the for- 
mer trial had resulted only in a nonsuit, and the 
plaintiff was at liberty again to present his claim to 
the court (Code Civ. Proc, § 1209; Wheeler v. Ruck- 
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man, 51 N. Y., 391). The evidence adduced upon the 
first trial is not presented, but it would appear to 
have been wanting in certain material respects 
especially as to the making and use of the engraving. 
After hearing the evidence upon both sides, which 
was, in a measure, contradictory, the learned Jus- 
tice, upon evidence fully warranting such a deter- 
mination, found in favor of the plaintiff, and against 
the defendant, who, as was remarked, in effect, was 
so careless in his statements under oath as to dis- 
credit the significance of his testimony. The 
judgment should be affirmed, with costs. 
Judgment affirmed, with costs. All concur. 

Dismissal on merits. — As to when a Judgment, or dismissal Is 
upon the merits. See Estate of Bosenfield, 10 Civ. Proc. Rep., 
201; McCuUoch v. Vibbard, 14 Civ. Proc. Rep., 388; Marmion v. 
Broadway & S. A. R. Co., 18 Civ. Proc. Rep., 40; Binns v, Man- 
hattan R. Co., 18 Civ. Proc. Rep., 42, note; Marmion v, Broadway 
& S. A. R. Co., 18 Civ. Proc. Rep., 40; Freeman r. United States 
Electric Lighting Co., 20 Civ. Proc. Rep., 177; Mommert v. Glea- 
son, 20 Civ. Proc. Rep., 349. 
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Supreme Court, Special Term, New York County, 
May Term, 1899. 

§§ 1639, subd. 2, 1640. 

Land — Action to determine claim to — Possession and occupation — 
Knowledge of lessee — Attornment. 

Under section 1639, subdivision 2, Code of Civil Procedure, a 
complaint in an action to determine claims to land must set 
forth facts showing that the property, at the commencement 
of the action was, and the one year nexc preceding, had been 
in the possession of the plaintiff and those from whom he 
derives title, either as sole tenant or as joint tenant, or tenant 
in common with others. 
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Under section 1640 of the Code of Civil Procedure, the defendant 
may by his answer put in issue all the matters specified in 
subdivision 2 of section 1639, and if he succeeds upon that 
defense final judgment must be rendered in his favor. 

Where such a defense is interposed and the evidence shows 
that the lot was fenced on all sides, and was used for pastur- 
ing horses and cows, and as a yard for them, and a haystack 
stood on it a considerable portion of each year; that the fence 
was badly torn to pieces each winter by boys coming there to 
skate, but during grazing season the breaks were repaireil 
sufficiently to protect the grass and hay, the occupation was 
sufficient to show possession. 

Under section 194 of the Real Property Law, ihe fact that plaint- 
ilTs lessee attempted to attorn to defendant does not affect 
plaintiff's possession; such attornment Deing void. 

(Decided May, 1899.) 

Action was brought by Mary Merritt against B. O. 
Smith and others to compel the determination of a 
claim to real property. The facts sufficiently appear 
in the opinion. Judgment for i)laintiff. 

O. M. Wright, for plaintiff. 

Blair & Rudd, for defendant, Smith. 

M. T, Sharkey, for defendant, Quinn. 

BOOKSTAVER, J. — This action is brought, under 
sections 1638 to 1650 of the Code of Civil Procedure, 
to determine the defendants' claims to a piece of 
land in the borough of the Bronx. The facts of the 
case are peculiar and interesting, as will appear 
from the following statement of the same, which is 
taken substantially from the brief of the defendants' 
counsel: The original owner and source of title of 
both parties was one Elizabeth Gill, a widow with 
two children, who in 1859 p(»rished, with her chil- 
dren, in a fire which consumed her dwelling. If she 
survived them, her heirs took the property. If they, 



VOL. XXIX. 371 



Merritt v. Smith. 



or either of them, survived her, their heirs took the 
property. Acting on the latter theory, tbeir pater- 
nal uncle, Thomas Gill, and his wife, describing 
themselves as sole heirs, conveyed the property to 
Jacob T. Merritt, plaintiff's grandfather, in 1871. 
Merritt and his wife conveyed to one Ruth Olivia 
Budd in 1877. Both these deeds were recorded, and 
Buth Olivia Budd is the common source of title of 
both parties to this action. She in 1890, conveyed 
the property to Boland Merritt, Jacob T. Merritt's 
son, and the father of the plaintiff; and Boland Mer- 
ritt, in November, 1896, conveyed to the plaintiff. 
Both these last two deeds were unrecorded up to the 
trial of this cause. Meantime, Smith, a real estate 
dealer, had learned of the Gill complication, and 
deciding that the other title — the one accruing 
through Elizabeth Gill's heirs, on the theory that she 
survived her children — was the true title, proceeded 
to acquire it by taking deeds from Henry Lanning 
and others, the a'ctual or supposed descendants of 
Elizabeth Gill. Finding the other title also on the 
record, and finding it vested apparently in Buth 
Olivia Budd, he also on the 15th day of February, 
1896, obtained a quit-claim deed from her of all her 
interest in the property, and recorded this deed 
May 7, 1896; thus uniting in himself, as he supposed, 
both branches of the Elizabeth Gill title. Mean- 
time Roland Merritt, in 1893 or thereabouts, before 
he had conveyed to his daughter, had called upon one 
Louis Lutz, a butcher, whose land adjoined the tract 
in suit on the north, and licensed him to use the 
property until sold, on condition of his keeping it 
fenced. This arrangement does not appear to have 
been communicated to the plaintiff; nor was the con- 
veyance to her, or the fact that she had an interest 
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in the premises, ever made known to Lutz. On the 
other hand, Smith, shortly after taking his deed 
from Ruth Olivia Rudd, also called on Lutz, stated 
that he was the owner of the property; and Lutz 
promptly made the same agreement with him as he 
had previously made with Merritt. Lutz continued 
to occupy and use the property substantially as he 
had used it theretofore until April. 1, 1897, when 
plaintiff began this action. 

Section 1639, above referred to, provides that: 
" The complaint in such an action must set forth 
facts showing: * * * (2) That the property, at 
the commencement of the action was, and, for the 
one year next preceding, has been in his possession, 
or in the possession of himself and those from whom 
he derives his title, either as sole tenant or as joint 
tenant, or tenant in common with others." 

Section 1640 provides that: " If the defendant, in 
his answer, puts in issue the matters specified in 
subdivision second of the last section, and succeeds 
upon that defense, final judgment must be rendered 
in his favor, dismissing the complaint, and awarding 
to him costs against the plaintiff." 

That is what the defendants did in this case, and, 
in fact, was all that was left for them to do. It is 
true that under section 1642 they might have set up 
title in themselves, but, if that had been done, the 
burden of proving such title would, under the pro- 
visions of the last-mentioned section, have been cast 
upon them. This they could not by any possibility 
have sustained, because there was, by reason of the 
circumstances under which the fire referred to occur- 
red, never any means of knowing whether mother or 
children first perished, and our law does not supply 
this defect by retaining the old common-law pre- 
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sumptions as to survivorship. The vital question 
in the case is, consequently, whether the plaintiff 
can be credited with possession for one year preced- 
ing April 1, 1897, the day on which this action was 
commenced- The defendants contend that the occu- 
pation of the property by Lutz was not of such a 
character as to suflficiently show such possession. I 
am, however, of the contrary opinion. The lot was 
fenced about on all sides. It was used by him more or 
less for pasturing his horses and cows, and as a yard 
for them. A haystack stood upon it for a consider- 
able portion of each year. It i& true that the fence 
was badly torn to pieces each winter by the boys 
who came there to skate, the lots being low and 
flooded in winter. But it is equally undisputed that, 
with the recurrence of the season when a fence was 
needed, the breaks were repaired, and it was restored 
so that it answered all the required purposes of pro- 
tecting the grass and hay upon the lot. At all times 
there was enough of it standing to give notice of 
possession and occupancy, if not to exclude 
trespassers. 

It is further contended by the defendants that the 
possession of Lutz cannot inure to the benefit of the 
plaintiff, for two reasons: (1) Because it does not 
appear that he ever recognized her title, or was 
aware of the conveyance to her; and (2) because, 
w^hen defendant went to him and claimed to have 
then become possessed of the title to the property, 
Lutz made the same arrangement for continuing in 
possession under the defendant. The answer to the 
first alleged reason is that the year of possession 
required by subdivision 2 of section 1639 is that of 
the plaintiff " and those from whom he derives his 
title." The purpose of this provision, as I construe 
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it, is to credit a grantee with any possession held by 
or under his grantor when it comes to a controversy 
as to the validity of two conflicting chains of title. 
As to the second reason advanced, it loses sight of 
the principle which estops a tenant from disputing 
the title of a landlord under whom he has gone into 
possession, or from claiming under any other title 
until he has renounced the former. In Balls v. 
Westwood (2 Camp., 11), was held that, where the 
defendant has come in under the plaintiff, he cannot 
show that the plaintiff's title has expired, unless he 
solemnly renounced the plaintiff's title at the time, 
and commenced a fresh holding under another per- 
son. In that case Lord EUenborough said: "You 
may as well attempt to move a mountain. You can- 
not controvert the continuance of the title of the 
person under whose demise you continue to hold. 
The security of landlords would be infinitely endan- 
gered if such a proceeding were permitted. Had the 
defendant, upon the premises being seized by the 
lord of the manor, disclaimed holding of the plaintiff, 
and entered afresh under the new landlord, we 
might now inquire into the validity of the seizure, 
and consider who is legally entitled to the premises." 
What the tenant cannot do ought not to be per- 
mitted to another who attempts to base a claim upon 
an act forbidden to the tenant. The considerations 
that estop the tenant equally estop any one else mak- 
ing such an attempt. The remark of the great judge 
just quoted, that "the security of landlords would 
be infinitely endangered if such a proceeding were 
permitted," finds a most forcible illustration in the 
present case. If the contention of the defendant on 
this point were allowed to prevail, we should have a 
case where a landlord's title would be destroyed by 
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such an unwarranted and secret act of the tenant, 
on whose possession and occupancy the landlord was 
all the time relying to keep alive and to i)rotect his 
title. Besides this, where the relation is once estab- 
lished the possession of the tenant is that of the land- 
lord (Bedlow v. Dry-Dock Co., 112 N. Y., 263); and in 
fact the relation could not, without the consent of 
the landlord, be broken by any act of the tenant, 
such as is show- n here, because section 194 of the real 
property law provides that: "The attornment of a 
tenant to a stranger is absolutely void, and does not 
in any way effect the possession of the landlord, 
unless made either: (1) With the consent of the 
landlord; or (2) pursuant to or in consequence of a 
judgment order, or decree of a Court of competent 
jurisdiction; or (3) to a mortgagee, after the mort- 
gage has become forfeited. 

In this case there does not seem to be any evidence 
that Lutz had any reason for supposing that Smith 
claimed adversely to Merritt. He would, on the con- 
trary, naturally assume that Smith had acquired the 
Merritt title. Furthermore, I believe ^*om all the 
evidence that the defendant. Smith, before taking 
the conveyances he relies upon, if he did not have 
actual knowledge of the Merritt claim to the prop- 
erty, at least had know ledge of sufficient facts to put 
him upon inquiry that would have at once resulted 
in his obtaining exact information of the entire situ- 
ation. It lik(»wise follows from the fact that the 
plaintiff or her grantor had possession of the prem- 
ises during all these years through the tenant, Lutz, 
that the conveyances under which the defendants 
claim were nullities, under section 225 of the real 
property law, w^iich declares that " a grant of real 
property is absolutely void, if, at the time of the 
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delirery thereof, such property is in the actual pos- 
session of a person claiming under a title adverse to 
that of the grantor." The defendants could not, 
therefore, in their own name, at least, stand upon 
such 'conveyances. Judgment should therefore be 
for the plaintiff, with costs. 
Judgment for plaintiff, with costs. 

Action to determine daim to real property — PleadinifS. — As to 
pleadings In an action to determine claim to real property. See 
Kings V. Townsend, 23 Civ. Proc. Rep., 326; Austin v, Goodrich, 
29 N. Y., 266; Brown v. Tell. 59 Hun, 91. 

As to whetlier a defendant, when his answer has been demurred 
to, is at liberty to attaclc the complaint on the ground that it 
does not state facts sufficient to constitute a cause of action. See 
People t?. Kooth, 22 N. Y., 397; Clark v. Poor, 561 N. Y. St. R., 122. 



ALASKE UNTERSTUETZUNGS VEREIN r. 

WALL. 

Supreme Court, New York County, Appellate 
Term, June, 1899. 

§ 1695. 

Replevin — Possession in defendant — Necessity of shotoing. 

To sustain an action for the wrongful detention of personal prop- 
erty, it must appear that, at the time of the commencement 
of the action, the defendant had either the actual possession 
of, or such control oveis the property that he might have 
delivered it to the possession of the plaintiff. Following, 
El wood V. Smith, 9 How. Pr., 628; Latimer v. Wheeler, 30 
Barb., 485; Wheeler v. Allen, 51 N. Y.. '42. 

(Decided June 28, 1899.) 

Action of repleyin by the Alaske Unterstuet- 
zungs Verein against Peritz Wall and another. 
Judgment for plaintiff, and defendants appeal. 
Judgment reversed. 
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Lmiis Levy^ for appellants. 

August P. Wagenery for respondent. 

Freedman, p. J. — This action was brought in 
replevin to recover a Jewish Bible, alleged to belong 
to the plaintiff, and to have been Avrongfully de- 
tained by the defendants. The defendant, Fingerhut, 
was not served with process, and did not appear 
upon the trial. The plaintiff recovered a judgment 
in the Court below for a return of the property, or, 
in case a return thereof could not be had, for the 
sum of $40 and costs. It was not shown upon the 
trial that the defendant ever had either the actual 
or the constructive possession of the property in 
question. All the testimony bearing upon that sub- 
ject on the part of the plaintiff was given by plaint- 
iff's witness, Mrs. Koppleman, who testified that the 
Bible was kept at her house; that the defendant 
came to her the night before the Bible was taken 
away, and said that he (defendant) would send the 
sexton or janitor of the society •the next day after 
the Bible, and that when he (the sexton) came she 
should let him have it; that the sexton came along 
the next morning after this conversation, and took 
the Bible aAvay. Upon demand being made upon 
the defendant, he denied ever having had possession 
of the book, and on the trial testified that he never 
had the conversation with Mrs. Koppleman, or that 
he directed the sexton to get the Bible; that he had 
no knowledge as to where it was. The testimony 
on the part of the plaintiff was wholly insuflficient to 
maintain this action. To sustain an action for the 
wrongful detention of personal property, it must ap- 
pear that, at the time of the commencement of the 
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action, the defendant had either the actual posses- 
sion of, or such control over, the property that he 
might have delivered it to the possession of the 
plaintiff (Elwood r. Smith, 9 How. Pr., 528; Latimer 
r. Wheeler, 30 Barb., 485; Wheeler r. Allen, 51 
N. Y., 42). Judgment must therefore be reversed. 

Judgment reversed, and new trial ordered, Avitli 
cobts to the appellants to abide the event. 

All concur. 



VOORHIES V. CUMMINGS. 

Supreme Court, Appellate Division, Second De- 
partment, July Term, 1899. 

§ 2253. 

Landlord and tenant — Summary proceedings — Abrogating of 
lease — Waiver, 

Under section 2253 of the Code of Civil Procedure, providing that 
"the Issiiinpr of a warrant for the removal of a tenant from 
demised premises cancels the agreement for the use of the 
premises ♦ ♦ ♦ an^ annuls accordingly the relation of lan<l- 
lord and tenant," where, after a Judgment in summary pro- 
ceedings dispossessing a lessee for non-payment of a first 
installment of rent, the lessee pays, and the lessor accepts, the 
installment, and the lessee is allowed to remain in possession, 
the parties thereby waive the abrogation of the lease, and the 
relation of landlord and tenant continue, so as to authorize a 
second summary proceeding on non-payment of the next 
installment. 

(Decided July 1, 1899.) 

Appeal from Municipal Court, borough of Brook- 
lyn, Fifth district, in summary proceedings. 
Judgment for plaintiff, and defendant appeals. 
Judgment affirmed. 

Joseph M. Raicl€y for appellant. 

VhurUs J. Pattcnson, for respondent. 
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Hatch, J. — This appeal presents a single ques- 
tion of law. The defendant leased certain premises 
of the plaintiff by a written lease for the terra of one 
year, the same to take effect on the 1st day of Octo- 
ber, 1898, and continue to the 1st day of October, 
1899. The rent reserved in the lease was |285 for 
the term, payable $85 on the first day of November, 
1898, and $100 on the 1st days of February and June 
following. The first installment was not paid, and 
the plaintiff, for such failure, instituted summary 
proceedings to dispossess the defendant for non- 
payment of rent. This proceeding terminated in a 
judgment dispossessing the defendant, and a precept 
issued to the marshal to carry into effect such judg- 
ment. When the marshal sought to execute this 
process, the defendant paid to him the installment 
of rent due at the time the proceeding was instituted. 
Thereupon the marshal forebore to execute the proc- 
ess, and gave to the jjlaintiff therein the amount 
received. The plaintiff accepted the same. No fur- 
ther steps were taken to enforce the judgment, and 
the defendant remained in the use and enjoyment of 
the premises in manner the same as he had prior 
thereto. The rent reserved for February not being 
paid, the plaintiff again instituted summary pro- 
ceeding to dispossess for such nonpayment. The de- 
fendant answered this proceeding by claiming that 
the lease was not subsisting between the parties; 
that the first proceeding abrogated the lease, in con- 
sequence of which a second proceeding could not be 
maintained thereon. It may be observed that the 
defendant is somewhat critical, as, in any event, he 
is to be ejected from the premises. We might treat 
the objection as hypercritical, inasmuch as he seems 
to exact that certain process shall be used to cast 
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him into the street, when either will do, and two proc- 
esses for that purpose seem a superfluity. But, as 
the security of the republic requires that wliat is to 
be done shall be legally done, we recognize that the 
defendant may exact that legal proceedings shall 
obtain to remove him from the place where he is not 
wanted. Section 2253 of the Code of Civil Procedure, 
in terms, provides: " The issuing of a warrant for 
the removal of a tenant from demised premises can- 
cels the agreement for the use of the premises, * * * 
and annuls accordingly the relation of landlord and 
tenant," except that the landlord may thereafter 
maintain an action for rent which has accrued. It 
has been held by respectable authority that, as the 
purpose of the proceeding was to recover possession 
of the premises, the tenant might recognize the right 
and surrender such possession in obedience thereto, 
in which event the relation of landlord and tenant 
would be abrogated, even though the term had not 
expired, and even though no warrant of removal 
issued (Gallagher v. Reilly, 10 N. Y. Supp., 536; Ash 
V. Purnell, 11 N. Y. Supp., 54). The reasoning of 
these cases shows that the cancellation of the lease 
is entirely for the benefit of the landlord, to enable 
him to obtain possession of the demised premises 
free of incumbrance. When the tenant voluntarily 
surrenders, the purpose of the section is accom- 
plished. But, when this status is obtained, the 
piirties are left as free to contract as though no rela- 
tion between them had ever existed and no proceed- 
ing was ever had. The law, under such circum- 
stances, will recognize an express agreement, having 
relation to .the premises, or imply one as the acts of 
the parties and the circumstances of the case indi- 
cate. It is quite evident that the first proceeding. 
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resulting, as it did, in the warrant of removal, abro- 
gated the lease; but it was still competent for the 
parties to revive and continue the original relation 
upon the same terms, and treat the lease as continu- 
ing. It is to be bprne in mind that the plaintiff was 
the moving party, and the abrogation of the lease 
was for his benefit, as the defendant was guilty of 
the breach. It was therefore perfectly competent 
for him, not only to waive the breach, but also the 
right derived from the issuing of the warrant (Titus 
r. Insurance Co., 81 N. Y., 410), and this waiver can 
be i)resumed from his act as well as by aflSrmative 
words. When the warrant issued, the defendant 
was required to remove, but he did not do that. On 
the contrary, he paid the rent due, the defendant 
accepted the same, and took no further action. The 
defendant continued to remain in possession of the 
premises as though no proceedings were ever had. 
After payment of the rent, and the act of the plaint- 
iff, it is quite evident that the natural, sensible con- 
clusion which would be drawn by persons conversant 
with the facts would be that the plaintiff had elected 
to waive the forfeiture, and the rights which accrued 
to him by virtue of the issuance of the warrant, and 
continued in recognition of the lease theretofore ex- 
isting. So far as the defendant was concerned, the 
case is even stronger. He continued to remain, and 
he must most naturally have considered upon his 
tenure in the enjoyment of the premises. The most 
uatural conclusion Avould be, under such circum- 
stances, that, as the relation had not been at any 
time formally disturbed, it was regarded by him as 
continuing.* If the facts were such as to induce both 
parties or the defendant to act upon such supposi- 
tion, then either or both would be estopped from de- 
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nying the effect of the legal inference (Continental 
Nat. Bank r. National Bank of the Commonwealth, 
50 N. Y., 575). . We are not called upon, however, to 
determine this question as a legal conclusion, if the 
facts were presented to us for determination as an 
original question. It is quite apparent that the 
Court below, upon the evidence and the acts of the 
parties, might draw the inference that, as the recov- 
ery of rent was the motive for the first proceeding, 
the defendant might reasonably conclude that, if he 
paid, his term would be continued under the lease, 
and that the plaintiff acquiesced therein, and, if both 
acted upon such supposition, neither can now be per- 
mitted to change such position to the disadvantage 
of the other. As the circumstances authorized such 
conclusion, the finding of the (^ourt is conclusive 
, upon us. If these views are correct, it follows that 
the plaintiff had the legal right to maintain the later 
proceeding, in which event the defendant becohies 
entitled to be ejected by the last warrant, and not 
by the first. 

The judgment should therefore be affirmed. 

Judgment of the Municipal Court affirmed, with 
costs. 

All concur. 

Sumtnary proceedings — Annulment of case. — In Ash v. Purneli 
(19 Civ. Proc. Uep., 234), it is said where a landlord procures the 
issuance of a precept in summary proceedings, commanding the 
tenant to forthwith remove from the premises or show cause 
before a justice at a time fixed in the precept why the premises 
should not be delivered up, and the tenant complies with the 
l)reeept and removes from the premises as he was commanded 
to do, there Is a surrender and acceptance of the premises, and 
no rent can thereafter become due on the lease, and, the lease 
of the tenant being cancelled, there is no foundation on which 
the right of a sub-tenant to remain in possession can rest. See 
Brown r. Mayor, 66 N. Y., 385; Boehm r. Rich, 13 Daly, 62; Gal- 
lagher V. Reilly, 31 N. Y. St. R., 556. 
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In re PENNSYLVANIA GLASS CO. 

WEST SIDE BANK r. FOEHRENBACH. 

Supreme Couht, New York County, Appellate 
Term,. June, 1899. 

§§2168, 2469, subd. 1.- 

Supplementary proceedings — Substitute for creditor's bill — 
Receiver — Priority — Notice. 

The statutory provisions with regard to supplementary proceed- 
ings are Intended as a simple substitute for the creditor's bill 
usual in chancery proceedings. Following Lynch v. Johnson, 
48 N. Y., 27. 

Under sections 2468 and 2469, subd. 1, the appointment of a 
receiver in supplementary proceedings relates bach: to include 
tlie debtor's personalty at time of service of the order requiring 
him to attend and be examined and the priority of the creditor 
first obtaining service is not affected by his failure to notify 
another creditor instituting similar proceedings, where there- 
after notice was given such creditor to show cause why the 
receiver should not be continued, though it resulted in the 
vacation of the order of appointment, and the appointment of 
a new receiver. 

(Decided June 28, 1899.) 

Appeal from City Court, New York, General Term, 
from orders of the (leneral.Term, affirming orders 
denying the Pennsylvania Glass Company's motion 
for the appointment of a receiver, and granting the 
motion of the West Side Bank for the appointment 
of a receiver in supplementary proceedings, the glass 
company appeals. The facts are sufficiently stated 
in the opinion. Orders affirmed. 

Arthur ASf. jAiria^ for appellant. 

Robert C. Bcatty, for respondent. 
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Leventritt, J. — On June 2, 1898, the respondent, 
West Side Bank, recovered judgment against 
Michael Foehrenbach, and on the same day caused 
the transcript to be filed, the judgment to be dock- 
eted and the execution thereon to be issued. On 
October 28, 1898, the appellant, Pennsylvania Glass 
Company, recovered judgment against Michael 
Foehrenbach, and on the same day caused the trans- 
cript to be filed, the judgment to be docketed, and 
the execution thereon to be issued. No further step 
was taken by either party until November 11, 1898, 
when both the bank and the glass company, each 
without knowledge of the other, drew affidavits to 
examine Michael Foehrenbach as a judgment debtor. 
On the same day — November 11th — the bank ob- 
tained an order requiring Foehrenbach to appear in 
Court on NoA^ember 16t.h for examination. He, hav- 
ing been theretofore duly served, ai)peared in Court 
on November 16th. The proceedings were regularly 
adjourned from time to time until the morning of 
November 30th, when his examination was had, and 
immediately upon its conclusion one Albert L. 
Phillips was appointed receiver. The glass company 
d(»layed obtaining an order for Foehrenbach's ex- 
amination until November 14th. This order was 
made returnable on November 30th, and was served 
on November 25th. The examination was had on 
the return day, when it was disclosed that on the 
same morning the judgment debtor had made oath 
concerning his property at the instance of the bank, 
and that Albert L. Phillips had been appointed re- 
ceiver. This appointment having been made with- 
out notice to it, the glass company, on December 2d, 
obtained an order to show cause why a receiver 
should not be appointed, and on December 3d ob- 
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tained a further order to show cause why the 
appointment of Phillips should not be vacated and 
set aside. Both were made returnable on December 
5th. Immediately after service on it of the order to 
show cause obtained by the glass company on De- 
cember 2d, the bank procured and duly served an 
order to show cause on its part, returnable Decem- 
ber 5th, why Albert L. Phillips should not be ap- 
pointed or continued receiver " of the property of 
Michael Foehrenbach, judgment debtor. On the 
return day of the last-mentioned order, the Court 
adjourned the hearing of the motion to the following 
day, so that all the applications might be heard at 
the same time. On that day — December 6, 1898 — 
the various motions were argued. The appointment 
of Phillips was vacated forthwith, and the Court, 
having taken the other applications under advise- 
ment, on December 8th made two several orders, by 
the first of which it granted the motion of the West 
Side Bank for the appointment of a receiver, but 
named one William B. Wyatt, and by the second of 
which it denied the motion of the Pennsylvania 
Glass Company, with leave, however, to have 
the receivership extended for its benefit. From the 
affirmance oif these orders by the General Term the 
Pennsylvania Glass Company has carried its appeals 
to this Court. 

We are called upon to determine the right of prior- 
ity of the contesting judgment creditors to the appli- 
cation of the property of Michael Foehrenbach to 
the satisfaction of their respective judgments. It is 
to be observed that the statutory provisions with re- 
gard to supplementary proceedings are intended as 
a simple substitute for the creditor's bill usual in 
chancery practice (Lynch v. Johnson, 48 N. Y., 27). 
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In chancery, priority of right to the debtor's prop- 
erty was declared to be in that creditor who had first 
effected service of his subpoena, or made a bona fide 
attempt to serve it on the debtor (Fitch v. Smith, 10 
Paige, Ch., 9). Similarly, under the Code, the date 
of the first actual service on the judgment debtor of 
an order for his examination determines the credi- 
tor's prior right to the fund (Rid. & B. Supp. Proc, 
429; Guggenheimerr. Stevens, 7 N. Y. Supp., 263). 
Under the old Code, by the provisions of which the 
receiver was vested with the property and effects 
of the judgment debtor only from the time of the 
filing and recording of the order appointing him 
(Code Proc. § 298), it was held that mere service of the 
order for the examination of the debtor, even though 
accompanied by an injunction clause, did not give 
such priority as would defeat a levy under execu- 
tion on the part of any other judgment creditor inter- 
mediate the commencement of the supplementary 
proceedings and the appointment of a receiver 
therein (Becker t\ Torrance, 31 N. Y., 631). The new 
Code changed this rule. Now the receiver's title, 
though vesting only from the time of the filing of 
the order, extends back for the benefit of the judg- 
ment creditor in whose behalf the proceeding was 
instituted, so as to include the personal property of 
the judgment debtor at the time of the service of the 
order requiring him to attend and be examined (Code 
Civ. Proc, § 2468; Id., § 2469, subd. 1). So that now 
the commencement of the proceedings gives the 
judgment creditor an equitable lien on the debtor's 
property, which, on the appointment of a receiver, 
becomes a legal title in the latter as of the date of 
the service of the order for examination. McCorkle 
V. Herman, 117 N. Y., 297. 
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In the case at bar priority was with the West Side 
Bank. Its order was served at least nine days be- 
fore that of the Pennsylvania Qlass Company. The 
date of the service of the order summoning the 
debtor for examination, with the accompanying in- 
junction restraining the transfer of property, is the 
controlling factor in determining the priority of the 
various judgment creditor. The bank, in procuring 
its order on November 11, was more diligent than 
the glass company, whose order followed on the 
14th. But, even had the glass company preceded 
the bank in that particular, priority would still have 
been with the latter by reason of the prior service of 
its order. It was the diligence of the bank which 
prevented any dissipation of Foehrenbach's property 
between November 16th and November 25th. After 
the service on him of the injunction order, it became 
immaterial who succeeded in securing the appoint- 
ment of a receiver, inasmuch as he was prevented 
from transferring his property until the order of 
the Court directed him to turn it over to the receiver, 
Wyatt. Had Mr. Wyatt, or any other receiver, been 
appointed at the instance of the glass company, he 
would not have held the property transferred to him 
as its property, but for all the judgment creditors 
according to their respective priorities. It would 
have been in custodia legisj awaiting the determina- 
tion of those priorities (Banks r. Potter, 21 How. Pr., 
469). While a creditor may loose his precedence by 
sleeping on his rights for too great a period of time 
after service of his order (Myrick v, Selden, 36 Barb., 
15), that question is not here involved, because the 
West Side Bank was duly diligent. It secured the 
appointment of Mr. Phillips as receiver on the day 
that it had the judgment debtor examined. As soon 
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as apprised of the irregularity in the appointment, 
in that no notice had been given to the glass com- 
pany, whose proceeding was pending, — which 
irregularity, as disclosed by the record, was due 
rather to a misleading answer of the debtor than to 
an omission on its part, — the bank promptly moved 
to have the error rectified. The vacatur of the order 
designating Phillips does not affect the right *of the 
parties. The priority of the West Side Bank was 
established when the Pennsylvania Glass Company 
entered the judgment creditors' race. The orders 
must be affirmed. 

Orders affirmed, with costs to the respondent. 

All concur. 



In re HEALTHS WILL. 

Surrogate's Court, New York County, May, 1899. 

§ 2732, subd. 5. 

Descent and distrilmtion — Heirs and next of kin — Representation — 
Probate of toill. 

Under section 2732, subdivision 5, Code of Civil Proeedui'e, where 
there Is no wld^w, and no children, and no representative of 
a child or children, the whole surplus shall be distributed to 
the next of kin, in equal degree to the deceased, and their legal 
representatives. 

In the absence of nearer next of kin, uncles, aunts, nephews and 
nieces share equally, because all are included in the third 
degree. Following Durant v, Prestwood, 1 Atk., 454; Hurtin 
V. Proal, 3 Bradf. Sur., 414. 

Under chapter 319 of the Laws of 1898, representation is admitted 
among collaterals in the same manner as allowed by law in 
reference to real estate; and under this provision the issue of 
deceased nephews and nieces share with living nephews and 
nieces and take by representation the share their ancestors 
would have taken if living. 
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In the probate of a will citation should Include all persons entitled 

to talse by representation. 
{Decided May, 1899.) 

Proceedings for the probate of the last will and 
testament of John W. Healy, deceased. Citation 
ordered. 

Eugene V. Dalj/y for proponent. 

Wm. J. McCormickf for contestant. 

Fitzgerald, S. — This is a proceeding to probate 
a will. The testator left him surviying no widow, 
descendants, parents, brothers, or sisters. He left 
nephews, nieces, the issue of deceased nephews and 
nieces, and the issue of deceased uncles and aunts. 
No uncles or aunts survive him. The question has 
arisen whether, in addition to citing the nephews, 
nieces, and the issue of deceased nephews and nieces, 
it is necessary also to cite the issue of deceased un- 
cles and aunts. The will relates to real and personal 
property, and the heirs and next of kin of the tes- 
tator must be cited. The nephews, nieces and issue 
of deceased nephews and nieces, constitute all the 
heirs, and it is contended that the also constitute all 
the next of kin. Section 2732 of the Code of Civil 
Procedure does not include the combination of rela- 
tives left by this decedent among those for whom 
specific provision is made. Subdivision 5 of that 
section is as follows: ** If there be no widow, and no 
children, and no representatives of a child, the whole 
surplus shall be distributed to the next of kin, in 
equal degree to the deceased, and their legal repre- 
sentatives." This provision was derived from St. 22 
and 23 Car. II. c. 10, a provision of which is identical 
with it. The English Courts and our own have held 
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that, under this provision, in the absence of nearer 
next of kin, uncles, aunts, nephews, and nieces share 
equally, because all are included in the third degree 
, (Durant v. Prestwood, 1 Atk., 454; Hurtin v. Proal, 3 
Bradf. Sur., 414). It is clear, therefore, that the de- 
ceased uncles, and aunts of the decedent, whose issue 
survive him, would, if living, share with his nephews 
and nieces. Subdivision 12, which formerly provided 
that "no representation shall be admitted among 
collaterals after brothers* and sisters' children," was 
amended by chapter 319, Laws 1898, to read as fol- 
lows: " Representation shall be admitted among col- 
laterals in the same manner as allowed by law in 
reference to real estate." It is conceded that under 
^ this provision the issue of deceased nephews and 
nieces share with living nephews and nieces, and 
take by representation the shares which their ances- 
tors would have taken if living; but it is contended 
that in the present instance the issue of the dece- 
dent's deceased uncles and aunts do not so take by 
representation. The principle of representation 
prescribed by the provisions of the real property law 
relating to descents is in any given instance as fol- 
lows: The primary division being made between the 
nearest surviving relative or relatives and the de- 
scendants of those of the same degree, such descend- 
ants take by representation the share which their 
ancestor would have taken if living, in the same 
manner as if their ancestor had survived and died 
intestate (Pond v. Bergh, 10 Paige, Oh., 140-148). 
Thus a son of a deceased sister, four brothers and a 
granddaughter of a deceased brother each take one- 
sixth (Adams i\ Smith, 20 Abb. N. C, 60). The same 
rule was followed, cousins sharing with the issue of 
deceased cousins, who took by representation their 
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ancestors' shares in Hyatt t\ Pugsley (23 Barb., 301). 
In Hurtin v. Proal (3 Brad. Sur., 414), the learned 
Surrogate says: *' Kepresentation never changes or 
advances the degree, though, where the degrees are 
unequal, it operates, when declared by the statute, 
to give the representatives of a deceased person the 
share he w^ould have taken if living." Kent says: 
" Inheritance pef^ stit'pes is admitted when represen- 
tation becomes necessary to prevent the exclusion of 
persons in a remote degree" (Kent, Com., § 391). 
This principle of representation prescribed in the 
law of descent is precisely the same as that con- 
tained in subdivision 11 of the section above men- 
tioned relating to distribution. The effect of the 
amendment of subdivision 12 was merely to remove 
the former limitation of representation to brothers' 
and sisters' children. The same limitation was ap- 
plied to real estate in the act of 1786, and was in like 
manner removed by the Revised Statutes (Hannan v. 
Osborn, 4 Paige, Ch., 336, 340; Pond v. Bergh, 10 
Paige, Ch., 140, 148). In the present instance the 
class or stock among which division is made is com- 
posed of the decedent's nephews, nieces, uncles, 
and aunts, and the issue of any deceased member of 
that class take their ancestor's share by representa- 
tion. A citation should issue to the representatives 
of the decedent's uncles and aunts. 
Decreed accordingly. 
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BEEBE V. NASSAU SHOW-CASE .CO. 

SuPRBMB Court, Appellate Division, Second Db- 
PARTMEJfT, June, 1899. 

§ 3064. 
Order — What an appeaiable — Muniotpal Court. 

Ihe practice in the ease of appeals from orders is regulated by 
statute, and there must be statutory authority, or no juris- 
diction is conferred on the appellate tribunal to review the 
same. Following Jacobs v. Zeltner, 9 Misc., 455. 

An order of the Municipal Court of New York city, refusing to 
open a default is not appealable, the remedy being by appeal 
from the Judgment under section 3064 of the Code of Civil Pro- 
cedure, authorizing the Appellate Court, on appeal from a 
default Judgment of such Court, to set the Judgment aside, and 
award a new trial, on good cause shown. Following Kellock v. 
Dickinson, 5 App. Div., 516. 

(Decided June 20, 1899.) 

Appeal from Municipal Court, of New York, from 
an order denying motion to vacate a default, defend- 
ant appeals. Appeal dismissed. . 

Frederick W. Mattocks^ for appellant. 

Henry J. McOormicky for respondent. 

Per Curiam. — The defendant moved, upon affi- 
davits excusing its default, to have the judgment 
entered in the action set aside. The plaintiff op- 
posed the motion ripon affidavits, and, if we were 
authorized to review the question, we should have 
no hesitancy in agreeing with the disposition of the 
case made by the Court below. The order, however, 
is not appealable. The practice in these cases is 
regulated by statute, and there must be statutory 
authority for an appeal, or no jurisdiction is con- 
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ferred upon an appellate tribunal to review the 
same (Jacobs v. Zeltner, 9 Misc. Rep., 455). The de- 
fendant is not aided by section 1367 of the Greater 
•New York Charter, or by the Laws of 1896, c. 748. 
Therein is provided a right of appeal from an order 
opening a default, and it is required that such order 
shall recite the grounds upon which the same was 
granted. But no authority exists giving the right 
of appeal from an order which denies a motion to 
open a default. Under such circumstances the only 
remedy of the party is by an appeal from the judg- 
ment, as provided in section 3064 of the Code of Civil 
Procedure (Kellock r. Dickinson, 5 App. Div., 515). 
By virtue of the provisions of section 1367, Greater 
New York Charter, the article of the Code in which 
the above section is found is made applicable to ap- 
peals from the Municipal Court. The practice in this 
respect is correctly set forth in Campbell v. Lumley 
(24 Misc. Rep., 196). It follows that the appeal 
should be dismissed. 
Appeal dismissed, with $10 costs and disbursements. 

Order — Discretion of Court — Review.-- The decisions of one 
Court resting in its discretion are not reviewable by another, 
unless such reviews are specially authorized by law. Thomas v. 
Keeler, 16 Civ. Proc. Rep., 408. 

Default judgment of Justice's or Munieipal Court — Appeal — 
Showing to he made. — In Thomas v. Keeler (16 Oiv. Proc. Rep., 
408), it is said on an appeal from a Justice's Court to a County 
Court, taken under section 3064 of the Code of Civil Procedure, 
the County Court has no power or authority to order a new trial, 
unless the party making the appeal failed to appear before the 
Justice, either upon the return of the summons, or at the time 
to which the trial of the case was adjourned. 

In such an appeal the appellant must render a satisfactory 
excuse for his default and show facts from which it will api)ear 
that manifest injustice has been done. Bates v. Gorman, 8 Civ. 
Proc. Rep., 180; see Gilbert v. Covell, 16 How. Pr., 34; Fosdlck 
V. Groff, 22 How. Pr., 158. 
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But the requirements under section 3064 have no application 
to a case where a defendant, who is in default, appeals from a 
judgment on the ground that the Justice was without Jurisdiction 
of his person, because in such a case he does not appeal to the 
discretion and favor of the Court. Larocque v. Harvey, 19 Civ.* 
Proc. Rep., 109. 

Same —r Standing mute — Effect. — In Thomas i?. Keeler (16 Civ. 
Proc. Rep., 408), where a defendant in an action in a Justice's 
Court was present with his attorney at the trial, but refused 
to take any part therein, or to answer when he was called, on 
the ground that the case was called too late, the Court held 
that a new trial should not be granted on appeal to the County 
Court, from a judgment taken by default; that the defendant 
did not fail to appear, but appearing, willfully refused to answer 
when the case was called, or to take part in the trial, and this 
did not constitute a default on the part of the defendant within 
the meaning of section 3064 of the Code of Civil Procedure, but 
was a voluntary abandonment of their case (see Baldwin t\ 
Carter, 15 John., 496; Barber v. Parker, 11 Wend., 52; Carnell 
V, Bennett, 11 Barb., 657); that that statute was intended to pro- 
vide a remedy for any fraud practiced, or improper means 
employed by a party to induce his adversary not to appear before 
the Justice, either on the return day or the summons or at the 
day to which it was adjourned, or when such failure was occa- 
sioned by accident, or mistake, or other misadventure. 



HEDDEN V. NEDERBURG. 

Supreme Court, New York County, Appellate 
Term, June, 1899. 

§ 3063. 

Appeal — Trivial objections — Summary proceedings. 

Under section 8063, Code of Civil Procedure, providing that " the 
Court must render judgment according to the justice of the 
case, without regard to technical errors or defects, not afiPecting 
the merits," where appellant, on the trial, interposes no defense, 
and on appeal urges only technical objections to the admission 
of the testimony, the objections will be disregarded. 

(Decided June 28. 1899.) 
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Appeal from Municipal Court, borough of Manhat- 
tan, Eighth district, in a proceeding for the summary 
removal of a te.nant. From a final order for his re- 
moval, defendant appeals. Order aflirmed. 

Joseph Wilkenfeldy for appellant. 

Julius Heiiry Cohen, for respondent. 

Leventkitt, J. — On a previous appeal to this 
Court, the final order obtained by the landlord was 
reversed because of failure to prove service on the 
tenant, whose term was from month to month, of 
the statutory five days' notice (Hedden v. Nederburg, 
55 N. Y. Supp., 613). On the retrial the omission 
was supplied, but the tenant now appeals, urging a 
series of technical objections, which, even were they 
not trivial and frivolous, we should disregard, in the 
interest of substantial justice (Code Civ. Proc, § 
3063). No defense was interposed, the tenant's ef- 
forts being solely directed against the admission of 
proper testimony. All the jurisdictional facts were 
both alleged and proven. There was no good reason 
for this appeal. The order will be affii'med. 

Order affirmed, with costs to the respondent. 

All concur. 

Justice of the peace — Judgment of, reversed wJien, — The Judgment 
of a Justice of the Peace may be reversed upon appeal, for any 
error In the proceedings which efiPects the substantial rights of 
the appellant, l^'rltze v. Pultz, 2 Civ. Proc. Bep., 142; not followed 
in Irr v. Schroeder, 6 Civ. Proc. Rep., 263. 

A Justice's judgment should not be reversed merely for an 
error in taxing costs. Irr v, Schroeder, 6 Olv. Proc. Bep., 203; 
following McNeary v. Chase, 30 Hun, 491. 

Failure of sureties in replevin to Justify on exception, is a 
defect appealing a substantial right of the defendant. GofT v. 
Bliss, 12 Civ Proc. Rep., 99. 
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Where plaintiff in an action withdraws it, the Justice must 
forthwith enter judgment, and if he fails to do so at once, but 
enters Judgment at a later date, it will be reversed on appeal. 
Kucklo V. Kleis, 16 Civ. Proc. Rep., 431. 

A ease before a Justice must be tried on the pleadings as they 
stand at the time of the trial, and if this is not done the 
Judgment rendered by the Justice will be reversed on appeal. 
Hougutaling v. Lloyd, 21 Civ. Proc. Rep., 66. 

In Kingsford t?. Butler (23 Civ. Proc. Rep., 228), where a Jus- 
tice of the Peace, without personal service of the summons upon 
an attachment improperly issued, rendered Judgment against the 
defendants, the Court held he was without Jurisdiction to do so, 
and the objection was not a technical one, and for that reason 
the Judgment could not be affirmed under section 3063 of the 
Code of Civil Procedure, provided that on appeals from Justice's 
Courts an Appellate Court must render Judgment according to 
Justice, without regard to technical errors and defects which do 
not afTect the merits, and also that the objection cannot be con- 
sidered technical because the defendant does not appear to contest 
the merits. 



GILROY V. BADGER. 



Supreme Court, New York County, Appellate 
Term, June, 1899. 

§ 3251, subd. 3. 
Costs— 'Triat'feeB — Incompetent irial 

Under section 3251, subdivision 3, Code of Civil Procedure, 
entitling the successful party to tax fifteen dollars as costs 
" for all proceedings aftfer notice of trial and before trial," and 
a fee *'for the trial of an issue of fact," where a case is placed 
by plaintiff on the short-cause calendar; and, after the trial 
had proceeded for an hour without being concluded, sent back 
to the general calendar, and tried in regular course with a Judg- 
ment in defendant's favor, he is entitled to tax two items of 
costs for preparation for trial and two trial fees. 

(Decided June 28, 1899.) 

Appeal from City Court of New York, General 
Term, from an order of the General Term affirming 
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an order of the Special Term denying defendant's 
motion to retax costs. Order reversed. 

James C. Bushhy^ for appellant. 

Robt L, Wensleiij for respondent. 

Leventritt, J. — The only question involved in 
this appeal is one of costs. Suit was brought in the 
City Court on a promissory note. After issue joined, 
the action was, on motion of the plaintiff, placed on 
the short-cause calendar, brought on for trial, and, 
after having proceeded for an hour without being 
concluded, was, under the rule, sent back to the 
general calendar. Subsequently it came to be tried 
in regular course, and resulted in a verdict for the 
defendant. On an ex parte taxation of his bill of 
costs the defendant included two trial fees, one for 
each proceeding and, similarly, two items of " costs 
after notice of trial." On a retaxation the clerk 
disallowed so much of these items as had reference 
to the short-cause proceedings, deducting one trial 
fee of ?30 and $15 for the first costs " after notice of 
trial." The clerk being sustained at the Special and 
General Terms of the City Court, the defendant has 
taken this final appeal. 

We think the disallowance of the fiist trial fee 
and the first costs after notice of trial was erroneous. 
Subdivision 3 of section 3251 of the Code of Civil 
Procedure provides that the successful party shall 
tax " for all proceedings after notice of trial and be- 
fore trial • • • fifteen dollars • • • for 
the trial of an issue of fact thirty dollars." It is 
quite evident from the form of the phraseology 
" after notice of trial and before trial " that these 
costs contemplated compensation for services ren- 
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dered in preparing the cause for trial and discharg- 
ing the incidental duties intermediate the notice and 
the trial. So, too, the costs " for the trial " contem- 
plate compensation' for services rendered in the 
actual conduct of the trial. In the case at bar there 
was imposed on the defendant the necessity twice 
to prepare for and twice to conduct the trial, 
and a reasonable construction of the Code pro- 
vision entitled him to statutory fees for both. 
While we find no precedent covering the exact 
situation here developed by the improper pre- 
ferment of the cause, there is abundant au- 
thority in closely analogous cases for the allowance 
of thoBe costs in incompleted trials. In numer- 
ous instances in which a juror had been with- 
drawn in the progress of the trial it was, for the 
purpose of taxation of costs, deemed a trial (Ells- 
worth v\ Gooding, 8 How. Pr., 4; Mott v. Ice Co., 8 
Daly, 247; Dewey v. Stewart, 6 How. Pr., 465; Cash 
Co. V. Reinhardt, 6 Misc., 365). We recognize no dis- 
tinction in principle in these two classes of incom- 
pleted trials Our attention has been directed to 
the case of Jackett v. Judd (18 How. Pr., 385), which, 
it is claimed, is at variance with the views here ex- 
pressed. This was a Special Term decision, ren- 
dered in 1859, and did not involve the question of a 
trial fee or its taxation. It related to the costs tax- 
. able for proceedings after notice of trial under cir- 
cumstances wholly dissimilar from those under 
review, in that they did not arise by reason of an in- 
completed trial, but rested upon a claim of double 
taxation growing out of two trials w^here there* had 
been a reversed judgment, and where a different 
party prevailed on each trial. Moreover, the Justice 
in that case relied for his authority solely on Perry 
V. Livingston (6 How. Pr., 404), also a Special Term 
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decision, which, although well decided, can in no 
sense be invoked as a precedent for the case at bar. 
There the action was noticed for trial at the Circuit, 
and before being reached upon the cialendar was re- 
ferred. There was but one trial, and naturally the 
prevailing party was not allowed double costs for a 
single proceeding. The other cases cited can be 
similarly distinguished, and furnish no guide to a 
solution of the question before us. The original tax- 
ation by the clerk was correct, and the order ap- 
pealed from must be reversed. 

Order reversed, with costs to the appellant. 

Freedman, p. J., concurring. MacLean, J., 
taking no part 



IX THE matter of THE FINAIi JUDICIAL SETTLEMENT 

OF THE ACCOUNTS OF JEREMIAH P. ROBINSON 

ET AL., AS EXECUTORS OF AND TRUSTEES UNDER 
THE LAST WILL AND TESTAMENT OF JEREMIAH 
P. ROBINSON, DECEASED. 

R. BURNHAM MOFFAT, AS special guardian of 
CHARLOTTE LEECH and ROBINSON LEECH, 
Appellant. 

New York Court of Appeals, Octoberj 1899. 

§§ 2557-2561. 
Surrogate's practice — Allowance to special guardian — Costs, 

A Surrogate's Court has no power to award a special guardian, 
even appointed on its own motion to represent an infant party 
to an executor's accounting, any compensation Tor his services 
out of the general estate of the decedent in excess of the costs 
authorized by the Code. Code Civ. Pro., §§ 255T-2561. 

(Decided October, 1899.) , 
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Appeal from an order of the Appellate Division 
of the Supreme Court in the Second Judicial Depart- 
ment, affirming so much of a decree of the Surro- 
gate's Court of Kings county as denied an applica- 
tion by a special guardian for an award to him out 
of the estate of the decedent of compensation for his 
services in addition to statutory costs. 

7?. Bumham Moffat, for appellant. 
Frank D. Sturges, for respondents. 

Vann, J. — In a proceeding instituted in Surro- 
gate's Court for an accounting by executors and 
trustees, the Surrogate, upon his own motion, ap- 
pointed the appellant special guardian of two 
infants, each under the age of fourteen, who had 
vested interests in a part of the estate, although the 
ultimate enjoyment thereof by them was contingent 
upon their surviving the life tenant. The estate was 
large and the entire burden of the accounting was 
cast upon the special guardian, who devoted many 
days to the litigation and rendered services of much 
value, not only to the infants, but to the general 
(^state. Upon the settlement of the decree the appel- 
lant applied to the Surrogate " for the award to him 
out of the estate of the above-named decedent of a 
compensation for his services, in addition to and 
apart from the costs authorized by section 2561 of 
the Code of Civil Procedure," but the application 
was denied "on the ground that the Surrogate is 
without power to award such compensation out of 
the estate generally." An appeal, taken by the spe- 
cial guardian from that portion of the decree affect- 
ing his personal interests, resulted in an affirmance 
by the Appellate Division, which, however, allowed 
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an appeal to this Court and certified the following 
questions for review: 

" (1.) Does the Surrogate's Court possess power 
to award to a special guardian appointed on its own 
motion in proceedings for the judicial settlement of 
an executor's accounts any compensation for his ser- 
vices in addition to and apart from the statutory 
costs allowed by sections 2557-2561 of the Code of 
Civil Procedure? 

*'(2.) If the Surrogate's Court has such power, 
then can it direct that any compensation which it 
may so award be paid out of the general estate of 
the decedent, where the infants represented by such 
guardian have a vested interest therein, subject, 
however, to be divested by death prior to decease of 
life tenant? '' 

As the only question before the Surrogate, and the 
only one decided either by him or by the Appellate 
Division was whether compensation aside from taxa- 
ble costs could be made to the appellant out of the 
estate of the decedent, under the rule governing the 
certification of questions to this Court for decision 
we must limit our answer to the questions as raised 
by the facts disclosed by the record, which exclude 
any inquiry as to the power to allow compensation 
out of the estate of the infants. Grannan v. West- 
chester Racing Ass'n, 153 N. Y., 449; Baxter v. 
McDonnell, 154 N. Y., 432-436. 

No part of the infants' estate was before the Sur- 
rogate, and there was neither property nor money 
absolutely belonging to them out of which he could 
direct payment to be made. They had no present 
right to any portion of the estate of the decedent. 
They might never have any such right, and if it 
should finally come to them it might be only after 
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the lapse of many years. No application was made 
by the special guardian for compensation out of the 
infants' estate, and no question relating to that sub- 
ject was presented to the Courts below. The learned 
Appellate Division, therefore, had no power to cer- 
tify, and we have no power to decide, any questions 
except such as relate to the authority of the Surro- 
gate to allow compensation out of the estate of the 
decedent, and hence we are compelled to construe 
the first question sent to us to have that meaning, 
notwithstanding the general terms used. 

We have reached the conclusion that a Surro- 
gate's Court has no power to award a special guard- 
ian, even when appointed on its own motion to rep- 
resent an infant party to an executor's accounting, 
any compensation for his services out of the general 
estate of the decedent in excess of the costs author- 
ized by the Code of Civil Procedure (Code Civ. Pro., 
§§ 2557-2561; Matter of Budlong, 100 N. Y., 203-205; 
Matter of Holden, 126 N. Y., 589). The subject was 
so thoroughly considered by the Court below that 
we regard further discussion as unnecessary, and 
we should have based our decision upon the opinion 
of the Appellate Division but for the necessity of 
so construing the first question certified as to ex- 
clude the abstract proposition relating to the power 
of the Surrogate to compensate the special guardian 
out of the infants' own property. 

The order should be aflBrmed, but, under the cir- 
cumstances, without costs, and the first question, 
when limited as above indicated, answered in the 
negative. As the second question is contingent 
only, this conclusion makes it impossible to 
answer it. 

All concur. Order affirmed. 
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In the matter of the probate of the last 
will and testament of caroline remsen 
GIHON. 

Surrogate's Court, Westchester County, No- 
vember, 1899. 

§ 2582. 

Construction of section 2582, Code of Civil Procedure — Issue of 

letters testamentary pending appeal to Court of Appeals 

from decree admitting uHll to probate. 

Under section 2582 of the Code of Civil Procedure, a Surrogate 
has jurisdiction to grant letters testamentary, as in said ^ section 
provided, pending an appeal to the Court of Appeals from his 
decree admitting a will 'to probate. 

Upon consideration of the circumstances involved, the entry of 
an order directed reciting that in the opinion of the Surrogate 
the preservation of the estate requires that letters should issue. 

{Decided November, 1899.) 

Application for the issuance of letters testament- 
ary under the authority of the Code. 

C. N, BoveCy Jr.y and F. B. Campbell^ for the motion. 

Frederick H. Matty opposed. 

SiLKMAN, S. — This is an application for the issu- 
ance of letters testamentary under the authority 
contained in section 2582 of the Code. 

An appeal from the decree admitting Mrs. Gihon's 
will to probate was takcm to the Appellate Division 
of the Supreme Court, where it was affirmed. 

A further appeal has now been taken to the Court 
of Appeals and perfected. 

Pending the appeal to the Supreme Court, an 
application similar to the one now before the Surro- 
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gate was made, and was denied upon the ground 
that the preservation of the estate at that time did 
not require the issuance of letters to the executors. 

As I have already said on another application in 
this same matter, if the facts which have developed 
subsequent to the former application had been fore- 
seen, the motion would not have been denied. 

Without going in detail into the reasons which 
lead to the opinion that the preservation of the estate 
requires the issuance of letters testamentary, it is 
suflBeient to say that the facts set forth in the mov- 
ing papers show that the securities which comprise 
a very large portion of the estate of the decedent 
are of such a fluctuating and uncertain market value 
as to make it extremely hazardous to tie up their 
disposition until the determination of the appeal to 
the Court of Appeals. 

If this Court should order the temporally adminis- 
trator to dispose of these securities, an investment 
of the proceeds would be necessary in order to pre- 
serve the estate from loss. 

The discretion to invest is confided to the execu- 
tors. It is not a power vested in the temporary 
administrator, and if it were, it could only be exer- 
cised under the direction of the Surrogate, with the 
result that the Surrogate would be the practical 
executor of the estate, which I do not think the law 
contemplates, and which result I think the Legis- 
lature intended to obviate by section 2582 of the 
Code. 

Having arrived at the opinion that the preserva- 
tion of the estate requires the issuance of letters 
testamentary, the only question to be considered is 
as to the Court's power to do so under the 
circumstances, 
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The contestant urges that the only power given to 
the Surrogate is that contained in section 2582, and 
that such section relates to appeals from the Sur- 
rogate to the Supreme Court only. 

The section referred to is found in article 4 of title 
2, chapter 18 of the Code. This chapter relates to 
"' Surrogates' Courts and proceedings therein." 
Title 2 relates to " Proceedings in Surrogates' 
Courts and appeals from those Courts." 

The Code includes the statute law as it existed 
at the time of its adoption, Tvith some additions and 
new matter necessary to the scheme. 

The provisions found, in the various sections of 
article 4 are not taken from any one particular stat- 
ute; some are collected from different statutes and 
put together in one article, while some are new. 

This article undoubtedly provides the practice 
upon appeals taken from the Surrogate's Court to 
the Supreme Court, and upon a cursory examina- 
tion it would seem that it did not relate to appeals 
to any other Court, and if the sections contained in 
it were original legislative enactments, it might be 
argued that section 2582 was limited to appeals 
from the Surrogate's Court to the Supreme Court. 

But this construction cannot be given in view of 
the history of the section. By chapter 603, Laws 
of 1871, it was provided : " Section 1. Appeals, 
when taken from the decree or decision of the Surro- 
gate's Court declaring the validity of the will and. 
admitting the same to probate, shall not stay the 
issuance of letters testamentary to the executors if, 
in the opinion of the Surrogate, the protection and 
preservation of the estate of the deceased require 
the issuing of such letters," etc. ♦ ♦ ♦ 

" Sec. 2. Such appeals shall have preference for 
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hearing in the Supreme Court and in the Court of 
Appeals in the same way as is now prescribed by law 
in cases where the issuing of letters, testamentary 
is stayed." 

This statute clearly includes appeals to the Court 
of Appeals, as well as appeals to the Supreme Court. 
The words " such appeals " in the second section 
show that the appeals referred to in the first section 
include appeals to the Court of Appeals. 

When the Legislature adopted the first part of the 
Code of Civil Procedure they provided for preferred 
and deferred causes in article 2 of title 6, chapter 8, 
and by subdivision 5 of section 791 of that article 
incorporated substantially section 2 of chapter 603 
of the Laws of 1871, and at the same time repealed 
said section 2 of the 1871 statute. When the Legis- 
lature adopted the last nine chapters of the Code in 
1880, section 1 of chapter 603, Laws of 1871, was 
incorporated in section 2582 of the Code in substan- 
tially the same language. 

The difference in language does not alter in any 
way the meaning of the provisions. The use of the 
word ^' appeals " in the law of 1871 has exactly the 
same meaning as the words " an appeal," as found 
in section 2582. 

In construing codified statutes we are not to be 
governed by the same rules in respect to the position 
and association in which we find the doubtful sec- 
tion, as we would be if the whole article was the 
original enactment of the Legislature upon the 
subject. 

So, in construing the Code and determining the 
intention of the Legislature, we must go back to the 
reasons which existed for the adoption of the original 
law. 
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As I have said, the original law cleariy applied 
to appeals to the Court of Appeals. The object of 
the statute is too obvious to require discussion. The 
Legislature did not intend to permit loss to estates 
consequent upon the delays resulting in the hearing 
and determination of appeals. 

The reason for the legislative relief applies with 
equal, if not greater, force to appeals to the CJourt of 
Appeals as it does to appeals to the Appellate 
Division. Since the statute of 1871 there has been 
no other provision of law than the Code section 
which would give relief in such cases. 

The position of the contestant is that at any time 
until an appeal to the Court of Appeals had been 
taken the Surrogate has power to issue limited letters 
testamentary, but the moment an appeal to that 
Court is taken the power ceases. 

Before such an unreasonable construction can be 
adopted, something more than the position of sec- 
tion 2582 in the Code of Procedure must be shown. 

The conclusion reached in regard to section 2582 
seems to be in harmony with the intention of the 
revisers. Mr. Throop, in his notes to the section, 
refers to it as follows: 

" Laws 1871, chapter 605, section 1, amended by 
extending the rule to decrees granting letters, and by 
restricting the prohibition to sell real property, to a 
sale pursuant to directions contained in the will. 
Apparently, this statute did not prohibit selling real 
property by direction of the Surrogate, and paying 
creditors, although in those respects it is obscure. 
The amendments removed this obscurity, and 
extended the scope of the statute." 

An examination of the authorities fails to disclose 
any case holding that the entire article 4 relates to 
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appeals to the Supreme Court only. Several of the 
sections have been held to apply only to appeals to 
the Supreme Court (Matter of Ross, 87 N. Y., 514; 
Hewlett V. Elmer, 103 N. Y., 156; Matter of Smith, 
96 N. Y., 661). But none of the cases determine that 
article 4 relates solely to appeals to the Supreme 
Court. It cannot be argued from any of these cases 
that because other sections of the same article apply 
only to the Supreme Court, section 2582 applies only 
to such appeals. 

An order may be entered reciting that, in the 
opinion of the Surrogate, the preservation of the 
estate requires that letters should issue. 



INDEX TO NOTES. 



l*age. 
Abatement and revival; substitution of execu- 
tor; laches 290 

Same; terms imposed 291 

Administrator or executor; costs against 152 

Alimony and counsel fees 228 

Same; same; action for annulment 228 

Answer; inconsistent defenses; allowable 47 

Same; same; striking out 47 

Appeal from short decision 215 

Same; same; exceptions necessary 215 

Same; same; conflicting evidence 219 

Same; same; findings of Referee 219 

Arbitration; revocation of submission; costs. ... 10 

Same; arbitrator's fees 10 

Appealables; non-appealable orders 258 

Attorneys; contract for compensation; con- 
tingent 305 

Same; champertous contracts 305 

Same; lien of 305 

Champerty and maintenance 37 

Same; compensation contingent and payable out 

of recovery 37 

Same; prohibition of section 73 of CJode 37 

Same; assignment of judgment to attorney 37 

Same; purchase of bond, note, etc., by attorney . . 38 
Same; purchase of estate, with intent to bring 

action 38 
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Same; defense of; form of judgment 254 

Costs; against administrator or executor; con- 
struction of section 1836 152 

Same; refusal without offer to refer 152 

Same; same; verbal offer to refer 152 

Same; same; costs on reference; to plaintiff 152 

Same; same; costs on appeal by defendant 153 

Same; same; same; to defendant 153 

Same; same; same; discontinuance of reference. . 153 
Counterclaim; independent transaction; tort. . . 255 
Decisions; finding of facts and law necessary. . . 365 
Same; statement of grounds of refusal of Judge 

to find 366 

Same; when omissions prevent review 367 

Discovery; costs 202 

Dismissal of judgment on merits 369 

Demurrer; stating grounds of 270 

Executor or administrator; costs against 152 

Evidence; transactions with deceased person. . . 352 
Husband and wife; husband primarily liable for 

wife's doctor bills 69 

Interpleader; sufficiency of claim 199 

Judgment of Justice of Peace; when reversed. , . 395 
Same; Municipal Court; power of Supreme 

Court to correct 284 

Justice's Court; appeal; payment of costs neces- 
sary to perfect; payment nuno pro tunc 299 

Offer of judgment; effect on costs 340 

Same; form of 340 

Same; must be of specific sum 340 

Same; amendment 341 

Orders; discretion of Court 393 

Pleadings; amendment 318 

Real party in interest; action must be prosecuted 

by '. 314 

Same; assignee not; how question raised 314 
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Same; actian on bond for costs 315 

Real property; action affecting 359 

Same; action to determine claim to 376 

Sham answers; striking out 50 

Summary proceedings; amendment of case 382 

Tender; conditional effect 336 

Same; withdrawal of 337 
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ABATEMENT AND Ri!iVI VAL — Under secUou 755. provid- 
ing that where a cause of action survives, an action thereon 
<loes not abate, a cause of action for partition survives the 
death of a sole party .- 285 

Under section 757, the grantee of an heir of lauds is a 

successor in interest to the intestate, and is entitled, as 
matter of right, to an order reviving the action 285 

Under section 761, providing that, after the death ,of a 

sole plaintiff, the Court may, on notice and on application 
of the adverse party, direct that tlie action abate, etc.. the 
death of a sole plaintiff in partition does not effect an abate- 
ment of the action, but it survives until abated in the man- 
ner provided 285 

Where suit for partition is not i.ismi8se<l nor .abated by 

order of Court, as required by section 761, on the death of 
a sole plaintiff, it is a bar to a new action for the same 
cause between substantially the same parties 285 

ACCOUNTING — Application to open is a special proceed- 
ing 57 

ACCOUNTING AND DISTRIBUTION. See Executors and 
Administratobs. 

ACTION — To recover money paid on Judgment, under mis- 
take of fact 51 

See Judgment. 

ADMINISTRATOK — Costs against. See Costs. 

Under Code Civil Procedure, sections 1835, 1836, do 

not forbid the allowance of costs on appeal by an adminis- 
trator, or motion for a new trial, but to refer solely to costs 
.of trial precetllng judgment 121 

xu an action against the administrator of a surety 

on a note, held, the maker, who was not a party to the 
action, is not incompetent to testify that he informed the 
surety that the note had been diverted from its original pur- 
pose and that the surety assented, under Code Civil Pro- 
ce<lure, section 829, prohibiting a witness interested in the 
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result of a suit against an administrator from testifying 
as to transactions with the decedent 120 

ADVERSE POSSESSION — What constitutes 258 

ALIMONY — In an action brought by the husband to procure 
annulment of the marriage, the wife is entitled to alimony 
pendente lite, and to counsel fees 227 

ALLOTMENT OF ESTATE — AcUon by cestui que trust, to 
compel completion of 102 

AMENDMENT. See Pleading, Judgment. 

ANSWJ^R — In slander, verification by attorney on informa- 
tion, will not be stricken out as sham 48 

Inconsistent Defendant is entitled to set up as many 

defenses as he has, although these defenses may be incon- 
sistent with each other 42, 47n 

Where a defendant sets up two or more defenses 

in his answer, which are inconsistent, and the trial CJourt 
compels him to elect upon which he will make his defense, 
such compulsory election is reversible error 42 

On such ruling it is the duty of counsel, after excep- 
tion, to receive the ruling as the law of the case for the 
purposes of the trial, and try the case on the lines indi- 
cated by the Court : 42 

Of co-defendant, asking affirmative relief. The power on 

motion by one defendant to strike out affirmative allega- 
tions and prayers for relief from the answer of a co- 
defendant 22 

The only relief in advance of trial available to a 

defendant to eliminate irrelevant matter from the answer 
of a co-defendant Is by motion, no demurrer between the 
(U'fendnuts iH^inj? allowetl 22 

Sham. Answer in slander, verified by attorney on Infor- 
mation, not stricken out as 48 

Striking out. An amended answer which contains a 

denial of the making of the contract set forth in the com- 
plaint and also an allegation that the defendants were 
induced to make the contract by false and fraudulent repre- 
sentations of the plaintiff, contains inconsistent defenses, 
and an order permitting the service of such an answer 
should be amended so as to provide for the striking out 

of the general denial 47n 

S€»rvice by attorney other than one procuring exten- 
sion of time to answer 99 

APPEAL — Will not He from an order denying motion to 
open an accounting of executor 57 
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A verdict rendered on conflicting evidence will not be 

set aside unless cleariy against the weight of the evidence. . 219 
An appeal will not he to the CJourt of Appeals from an 

interlocutory Judgment of the Appellate Div slon 257 

Ti-lvial objections 394 

From orders, how practice is regulated 392 

An order of the Municipal Court of New York city, 

refusing to open a default, is not appealable 392 

The remedy stated 392 

APPEA'RANCE-— Voluntary. See Partners. 

A general appearance by an attorney can now be 

cflCected in no other way than as pre8crll)ed in section 421 
of the Code 99 

Where an attorney procures an extension of time in 

which the defendant may answer, and subscribes himself, 
as the defendant's attorney, this is not such an appearance 
as prevents ' the defendant from serving his answer by 
another attorney without substitution 99 

See Justices' Court. 

AitBITRATION — Submission to and revocation. Parties to 
a quadripartite agreement .o submit to arbitration are 
bound only to the extent of the promise, express or implied, 
made by them respectively 1 

, Securities pledged by one of tne parties to the 

agreement to secure the payment of any award that might 
be rendered against him, and pledgor revokes the agree- 
ment ana thus prevents an award, the securities so pledged 
are liable in an action in rvm for the damages and costs of 
the other party to the agreement up to the time of 
revocation 1 

Where a party before the time of performance 

arrives, puts it out of his power to keep his contract, 
there is an immediate right of action for a breach of the 
contract by anticipation 2 

Costs. A party to a submission to arbitration who 

revokes the same is chargeable in an action by the other 
party to the submission with all costs and other expenses 
incurred by the latter in preparing for the arbitration 16u 

A party who revokes an arbitration agreement, 

and thus prevents an award being made, is liable to the 
other party to the agreement for his damages and costs in 
conducting the procee<ilngs up to the time of revocation. . 1, .16n 

Arbitrator's fees. A stipulation as to the arbitra- 
tor's fees is deemed to form a part of the submission, and, 
being predicated upon a continuance and completed execu- 
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tion of the agreement of submission, is destroyed by either 
Iiarty's revocation 16u 

Agreement that no costs should he recovered by 

either party; that the fees of the arbitrators should bo 
equally <livlded. and that each party should iwiy his own 
witnesses, will not relieve the party revoking from liability 
for the damages and costs 2 

A'rrACHMENT — Under section 6i^2 of the Code of Civil 
l*rocedure, a motion to vacate au attachment may be made 
at any time before the actual application of the attached 
I)r()i>erty or the proceeds thereof lo the payment of the 
judgm^Mit, but this section does not apply after judgment 
has been given against the plaintiff 187 

Where plaintiff obtains an attachment and there- 
after Judfnnent is rendered against him, the attachment 
is annulled, and a motion to >Ticate same cannot Ik* 
entertained 187 

lender section 3343, j^ubdi vision 12, lae City Court, Gen- 
eral Term, has no power to vacate a warrant of attachment 
annulled by Judgment against the attaching party 187 

Al^roUNEY — Appearance by. What constitutes 99 

Authority to receive judgment. W here an action has 

lHH»n prosecuted to flnai judgment, the plaintiff's attorney 
of record has power to rei-elve any money coming to his 
client from the suit, and payment to him binds the client, 
although he fails to pay over the money 153 

A'l^rOKNEY AM) CLIENT — Whei^ an attorney uudatakes 
to test the validity under a special contract that ne is to 
have a stipulated sum if successful. If he fails to have the 
will declared invalid, ue is not'entitled to any compensation 
imiler the contract 176 

Where defendant agreed to pay his attorney a certain 

sum tor his services In case they should realize not less 
than a specified sum. and then compromises the claim for 
a less amount, in the absence of fraud, the attorney is not 
entitled to recover the fee agreed upon 300 

ATTORNEYS-AT-LAW — Champerty and maintenance. 
Neither the doctrine of champerty nor maintenance now 
prevails In this State, except so far as they are preserved 
by statute 37n 

Section 73, Cpde of Civil Procedure, prohibiting 

an attorney from buying a demand for the purpose of 
bringing a suit on It to be strictly construed 38 

Section 73 does not prohibit an attorney from pur- 
chasing land or au interest in land, where such land is in 
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the possession of auotber, (or the purpose and with the 
intent of getting possession of such land by means of an 
action. The purchase of the fee in such case is not the 
purchase of a thing in ^action . /. 38n 

Under section 73, where in an action brought by an 

attorney or plaintiff on a promissory note, the defense is 
-set up that the note was purchased by the plaintiff for the 
purpose of bringing an action thereon, if the defense is 
made out, the question of intent with which the note was 
purchased is for the Court and not for the Jury, and an 
absolute Judgment for the defendant, as distinguished from 
a Judgment of non-suit, is proper 37n 

An attorney may agree upon his compensation, and 

it may be contingent upon his success and payable out of 
the proceeds of the litigation 37n 

An attorney may purchase a claim against an 

estate, which claim is supposed to be undisputed, with an 
intent to commence proceedings in the Surrogate's Court 
to call the administrator to account 28 

An attorney may purchase bonds, notes, etc., for in- 
vestment or for profit, or for the protection of other interests, 
and the purchase is not piade illegal by an intent to bring 
suit, if necessary, for collection. To offend against the pro- 
hibition of the Code the primary purpose must be to bring 
suit; that intention must not be merely incidental and con- 
tingent, but the purchase must be made for the very purpose 
of bringing suit 38u 

An attorney, who has a lien for his services upon 

a Judgment recovered for his client, may take an assign- 
ment of the Judgment, with the undertalsings in the action. 
In payment of his services rendered therein, and may 
maintain an action on the undertai^ing in his own name.. 37n 

Defendant cannot object to a direction of a verdict 

for the sum which his own witness testified was due, 
though there was evidence that a part thereof was paid 28 

Defendant, who moves to dismiss the complaint on 

special grounds after the parties have rested, thereby 
waives his right to have the facts in reference to such 
grounds submitted cO the Jury 28 

Proceedings in the Surrogate's Court to collect a 

claim against an estate which is undisputed is not an 
action, but a special proceeding 28 

The assignment of a debt carries with it the collat- 
erals securing the debt, and the assignment of a Judgment 
carries with it the remedies 37n 
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The words ** an action in section 73 of the Code 

were substituted in the place of the words "any suit" in the 
former statute. The word " suit " is more comprehensive 
than the word "action," and might include a special 
proceeding ' 28 

AWARD — Of damages In condemnation proceedings, power 
of Court to award 61 

BILL OF PARTICULARS — When will not be furnished. . . . 272 

BOND — For jail limits. See Jau. Limits. 

BREACH OF CONTRACT — Damages. In a suit for dam- 
ages on breach of contract, if the plaintiff fails to prove 
damages, and the Court overrules a motion to set aside 
the verdict because contrary to the evidence and contrary 
to law, it may reconsider and grant such motion 81 

Where the Court in such a case has denied a 

motion to dismiss the complaint made at the close of the 
plaintiff's evidence, and, at the close of the case, the motion 
may be renewed after verdict and on reconsideration 
granted 81 

CAPITAL STOCK — Held by non-resident. See Decedents' 
Estate. 

CESTUI QUE TRUST — Cannot bring action to compel 
executors to complete division and allotment of estate, 
when 102 

CHAMPERTl AND MAINTENANCE — section 73, Code of 
Civil Procedure, which prohibits an attorney from purchas- 
ing any bond, note, and the like, for the purpose of bringing 
suit on it, was intended to prevent attorneys from buying 
claims to obtain costs by the prosecution thereof; and, to 
constitute the offense, the purchase must be for the very 
purpose of bringing such suit, and for none otaer 250 

See Attorneys. 

CO-DEFENDANTS — Affirmative allegations in answer, 
striliing out 22 

COMPENSATIONS See Attorney and Client. 

COMPLAINT. See Pleading. 

Dismissal of, after verdict 81 

CONDEMNATION PROCEEDINGS — The Court at Special 
Term may confirm the report of commissioners In condem- 
nation proceedings, set it aside for irregularities, or on the 
ground that the award is insufficient or excessive,, but 
cannot modify the award 61 

On an appeal from an order modifying an award and, 

as thus modified, confirming it, the order must be reversed 
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and a new appraisal directed by the same or other com- 
missioners 61 

Where the Court erroneously modifies the report of 

commissioners, instead of setting it aside, an award of 
costs against plaintiff is unwarranted 61 

CONSTRUCTlOiN OF STATUTE. See Attornby-at-Law. 

CONSTRUCTION — Alternative writ of mandamus, as a 
complaint Ill 

CONTEMPT — Failure to obey the order of restitution con- 
stituted a civil contempt, and that the remedy for its 
enforcement might be by precept of commitment as for 
a contempt 127 

CORPORATION. See Foreign Corporation. 

Where on the dissolution of a corporation an order is 

granted requiring creditors to exhibit anu prove claims 
before a Referee appointed, on feeling aggrieved, must 
object and except to the confirmation or he cannot appeal . . 54 

Contracts by directors. The relation between a director 

of a corporation he represents and the corporation is that of 
trustee and cestui que trust 361 

A director, acting for the corporation, cannot reserve 

to himself an advantage or benefit; and, if he does obtain 
any consideration for his action, what he thus obtains 
belongs to the corporation 361 

Where the owner of a business agrees to turn it over to 

a corporation for a certain amount of the stocli to • be 
issued to him in consideration of the business to a director 
who votes for the Issuance of the stocic, is invalid, though 
made prior to the formation of the corporation 361 

And an agreement, by the owner of a business, which 

is to be turned over to a corporation to be formed, to give 
a part of the stocls to be issued to him to another, who 
agrees to subscribe for a certain amount of the stoclc, is 
invaUd 3t>l 

COSTS — On revolting submission to arbitration 1 

Security for. An order requiring secur ..y for costs must 

be a Court order 5J> 

An order requiring security for costs may be granted 

ex partey and when thus granted will be valid as a matter 
of law 59 

In a suit by a non-resident appointed administrator 

within the State in his representative capacity, security for 
costs cannot be demanded as of right 69 

In such a case the application for security is addressed 

vo the discretion of the Court 59 
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When an ac?tion is brought in good faith by suca an 

administrator on a cause not without merit and is prose- 
cuted with a reasonable prospect of success, security for 
costs should not be required, and where an order for 
security has been granted ex parte, it will be vacated 
on motion 59 

Against administrator. The provision that " the Court 

may award costs against the executor or administrator" 
under the circumstances set out in section 1836 of the Code 
of Civil Procedure construes *' shaJl award costs *' •. . .152n 

To entitle to costs against an executor or adminis- 
trator there must be (1) the claim must be presented within 
the time limited by the publisned notice requiring creditors 
to present their claims, and (2) the claim must be unrea- 
sonably resisted, or a refusal to refer 152n 

Rejection of claim without offer to refer entitles 

claimant on Judgment in his favor in action brought on the 
claim to costs 152n 

Presentation to counsel for administrator or execu- 
tor and rejection by him sufficient 152ii 

Where* a claim is presented and rejected by the 

executor or administrator, or his attorney, a verbal offer 
to refer is sufficient to avoid costs 152u 

A reference of a disputed claim against a decedent's 

estate is a special proceeding, and the costs on are not 
governed by the Code of Civil Procedure, sections 1835 and 
1836, providing as to whom an executor or administrator 
sued shall be liable for costs 162n 

The successful party upon a reference of a claim 

against a decedent's estate is entitled to recover disburse- 
ments as a matter of right; so much of section 317 of the 
Code of Civil Procedure as provides for the granting of 
disbursements on such reference has not been repealed 152n 

While section 3246 of the Code of Civil Procedure, 

in connection with sections 1835 and 1836, prescribes the 
rule for the recovery of costs in an action brought by or 
against an executor or administrator in hia representative 
capacity, it does not affect the allowance of costs and dis- 
bursements on such a reference. 152n 

On appeal by defendant 120 

The awanl of costs to the defendant, in a reference 

of a claim against a decedent's estate, is not affected by 
sections 1835 and 1836, which relate to the plaintiff's costs, 
nor by section 3240, which relates to special proceedings, 
but is governed by section 3229 153n 
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Upon the discontiuuanee of such a reference, the 

defendant Is entitled to costs to date, where, if finally 
successful in the action, he would be entitled as a matter 
of right to costs, except In cases where such an award of 
costs would worl£ manifest injustice to the plaintlif 153u 

Trial fees. Under section 3251, subdivision 3, Code of 

Civil Procedure, entitling the successful party to tax fif- 
teen dollars as costs " for all proceedings after notice of 
trial and before trial,'' and a fee " for the trial of an issue 
of fact," where a case is placed by plaintiu on the short- 
cause calendar; and, after the trial had proceeded for an 
hour without being concluded, sent back to the general 
calendar, and tried in regular course with a judgment in 
defendant's favor, he is entitled to tax two items of costs 
for preparation for trial and two trial fees 396 

See Justices* Coubt. 

See Tender. 

See New Trial. 

COUNTERCLAIM — Under section 501, Code Civil Proced- 
ure, requiring that the counterclaim arise out of the con- 
tract or transaction which is the foundation of the action, 
or connected with the subject of the action, in an action on 
a bond by the assignee, a counterclaim, based on a transac- 
tion to which the assignee was a stranger, will not 
be allowed 250 

In such an action a counterclaim for a tort, not con- 
nected with the subject of the action and to which the 
assignee Is a stranger, cannot be set up 250 

A counterclaim stating a cause of action against a part- 
nership, of which plaintiff was a member, cannot be set up 
against plaintiff, the co-partners not being parties 25( 

Under section 496, ^ode Civil Procedure, the mode of 

specifying objections to a counterclaim in a demurrer 
thereto is the same as where a demurrer is taken to a 
complaint * 265 

COUNTY COURT — Jurisdiction to set aside judgment. See 
Judgment. 

CREDITORS' SUITS — Temporary injunction, object of 229 

See Substitution. 

DAMAGES — On revoking submission to arbitration 1 

DECEDENT'S ESTATES — A non-resident dying holding 
out of the State certificates of stock in a domestic corpora- 
tion in this State, if adinini.strator has distributed the estate 
and accounted, the Court may assess ana fix the transfer 
tax .' 63 
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A Surrogate's Court has power to grant letters of admin- 
istration upon the estate of a non-resident, when the 
decedent leaves personal proi)erty in the county which is 
applicable to the payment of debts 63 

Shares of capital stoclc in a domestic corporation, held 

by a non-resident out of the State, are personal property 
within the Jurisdiction of the State for the purpose of 
assessment upon their transfer u3 

DEMURRER. See Counterclaim; Joinder of Action. 

DESCENT AND DISTRIBUTION — Under section 2732, sub- 
division 5, Code of Civil Procedure, where there is no 
widow and no children, and no representative of a child or 
children, the whole surplus shall be distributed to the next 
of kin, in equal degree to the deceased, and their legal 
representatives 388 

In the absence of nearer next of kin, uncles, aunts, 

nephews and nieces share equally, because all are Incli^ded 
in the third degree 388 

Under chapter 319 of the Laws of 18^8, representation 

is admitted among collaterals in the same manner as 
allowed by law in reference to real estate; and under this 
provision the Issue of deceased nephews and nieces share 
with living nephews and nieces and take by representation 
thlB share their ancestors would have taken If living 388 

In the probate of a will citation should include all 

persons entitled to take by representation 388 

DISCOVERY. See Examination Before Trial. 

ELECTION — Compelling in case of inconsistent defenses 
In error ; 42 

ESCAPE. See Jail Limits. 

EVIDENCE. See Witness. 

EXAMINATION OF PARTY BEFORE TiilAL — On an 
application for examinatloA of the plalntifli before trial, it 
is not sufficient to merely allege in the affidavit that the 
testimony of the party is necessary in the defense of the 
action 201 

The affidavit should set forth the facts and circum- 
stances showing such examination to be material 201 

An order for the examination of officers of a corporation, 

fixing the date of the examination, and directing the wit- 
nesses to produce at the examination books and papers, the 
witness need not produce all the books and papers at the 
first hearing, but he must produce them from time to time 
as occasion for their use arises 203 
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Failure to produce books and papers will be punished 

as a contempt of court 5203 

What must be shown to excuse the production of such 

books and papers 203 

Under sections 871 to 876, a witness cannot be examined 

for the purpose of enabling a plaintiff to frame a com- 
plaint in an action, which he has not yet commenced 353 

Neither can a party to a prospective action be examined 

for such purpose under such circumstances 353 

Under sections 870 and 876, which authorize the exami- 
nation of an adverse party before the commencement of an 
intended action against him, do not authorize an examina- 
tion on applicant's allegation showing merely a possibility 
of his having a cause of action against the witness 353 

EXAMINATION OF THIRD PARTY— Under section 651, 
providing for the examination of a third person concerning 
the property of a defendant in attachment, the Court or 
Referee cannot enter into an inquiry as to affairs of the 
witness wholly unconnected with the property of the 
defendant 277 

E.vECUTION — Vacation of by County Court. See 
Judgment. 

P:XECUT0R AND ADMINISTRATOR — An application by 
petition to open an executor's apcounting, made after Judic- 
ial settlement, is a special proceeding 57 

An order of the Surrogate's Court denying such an appli- 
cation is not a *' final determination " of the special pro- 
ceedings 57 

An intestate's estate is liable for the undertaker's bill 

incurred in the burial of such intestate, and is a charge 
upon the estate 238 

Executor under' will may pay funeral expenses even 

before taking out letters or qualifying 238 

Executor may make himself personally liable for funeral 

expenses, where he has sufficient assets in his hancis and 
declines to pay 1 238 

When costs shoula not be allowed against an estate 238 

Where an answer by, is filed to a petition for payment 

of distributive share, alleging facts showing that the valid- 
ity of the claim is doubtful, the petition must oe dismissed. . 243 

EXCEPTION — Must be taken to a Referee's report or no 

appeal will lie 54 

FALSE REPRESENTATIONS. See Replevin. 

FINANCIAL CONDITION — False representations as to. 
See Replevin. 
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FINAL JUDGMENT — Is one which concludes the action; 
all others are interlocutory 127 

FUltEIGN CORPORATION — Sued for wrongfully killiag 
husband in Connecticut, by person removing since tort and 
accepted employment in New Yorlj county with the inten- 
tion of making Kings county her home, held, sufficient 
to show that she was a resident of i\ew York, witnin the 
provisions of Code Civil Procedure, section 1780, authorizing 
such suit to be maintained by a resident of the Staie 141 

In an action for the wrongful killing of deceased at a 

crossing, an instruction that, if defendant's engineer saw 
deceased in danger of being struck if the speea of his 
engine was not checked, it was his duty to use reasonable 
and proper efforts to stop the train, merely imposed the duty 
on the engineer to use reasonable efforts to prevent a c*ol- 
lision when he saw^ that decedent's life was in danger, and 
was not therefore erroneous 141 

FORECLOSURE — Where a judgment of foreclosure is void 
as against the owner of the equity, her appearance in sur- 
plus proceedings does not estop h.m from asserting her 
right to the land 319 

Construction of section 723 319 

HABEAS CORPUS — Habeas corpus to review the commit- 
ment of an infant to a reformatory institution will not be 
sustained to review the commitment where it was by final 
judgment of a competent tribunal of criminal jurisdiction, 
even where the commitment was inadmissible 191 

The proper procedure in such a case is a petition 

addressed to the equitable discretion of the Court 191 

HUSBAND AND WIFE — Husband primarily liable for 
medical services to wife 69 

INFANT — Commitment of. Proceedings, how reviewed 191 

INSPECTION OF BOOKS, ETC. See Referee. 

INCONSISTENT DEFENSES. See Answer. 

INJUNCTION. Not granted, when. See Judgment. 

Pendente lite. To entitle a party to an injunction pendente 

lite to prevent embarrassment by a multiplicity of actions 
at law involving the same subject-matter, a demand there- 
for in his pleading 50 

INSTRUCTION. See Foreign Corporation. 

INTERPI^EADER— -The discretion granted to the Court, 
unuer section S20 of the Code of Civil Procedure, will not 
be exercised in the direction of granting an interpleader, 
and thus involving a plaintiff in serious controversies with 
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third persons, unless something more appears than that a 
demand has been made or a notice of claim seryed upon a 
defendant Heeliing to interplead. Facts must be alleged, 
and not mere naked assertions or inferences by attiants, 
which indicate that the stakeholder cannot, without hazard, 
determine to which of the claimants he shoulu pay the fund, lt>8 

When not allowed 193 

Sufficiency of claim 199 

JAlLi LIMITS — Escape. Where a prisoner is within the jail 
limits on the last day and no action for an escape has then 
been begun against the sheriff, no liability survives upon 
the bond and an action will lie to compel the bondsman to 

reconvey property held as security against such liability 67 

JOINDER OF CAUSES OF ACTION — Where an obligation 
is executed by defendants as follows, to wit: " On demand, 
after thirty days, we promise to pay to the order of N. seven 
hundred and fifty dollars, also to C. t^e sum of seven hun- 
dred and fifty dollars, with use," does not create a joint 
demand in favor of N. and C, and hence a complaint in an 
action by them is demurrable on the ground that separate 
causes -of action in favor of each plaintiff have been united 

in one action 305 

It is also demurrable for misjoinder of parties plaintiff. . 305 

Where a demurrer is sustained to a comi^int because 

two or more causes of action are improperly joined, under 
section 497 of the Code of Civil Procedure, the Court may, 
in its discretion, direct a severance 305 

JOINT DEBTOR — Failure to summon. A suit had been 
formerly brought in a District Court of the city of New 
York, upon a joint debt, only one of the joint debtors being 
served and judgment entered against the debtors as co- 
partners, and personally against the debtor who was 
served, the Statute of Limitations does not constitute a 
defense to the debtor not served, in a subsequent suit 
brought since the Consolidation Act in the Municipal Court 
of the city of New York, to determine his liability on the 
judgment, unless the statutory period had run when the 
original action was commenced 86 

Nor is it a defense to such action against the 

defendant formerly not served that an action had been 
brought upon the original judgment upon the eve of its 
expiration solely against the defendant originally served 
and judgment therein entered against the latter alone 87 

JI'DGMENT — Jurisdiction of County Court to set aside. 
County Court has authority to inquire into the jurisdiction 
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of the Justice to enter the judgment on which a transcript 
is based, even though no appeal has been talcen, and may 
vacate an execution Issued out of that Court upon a Judg- 
ment entered upon the transcript 39 

Power to vacate the execution extends to the judgment, 

and may, on motion, be vacated by the County Court where 
the summons was not served 37 

Under section 1304, an appeal cannot be taken 

until it is entered In ihe office of the proper clerk, an 
ex parte order staying proceedings on a Justice's judgment, 
of which a transcript has been filed, until a motion to vacate 
it can be heard, which order has not been filed with the 
clerk, is not appealable 37 

Failure to file such order with the clerk is an irregu- 
larity which must be taken advantage of by motion to the 
Judge granting the same to modify or set it aside 39 

Money paid on. The payment of a judgment to avoid 

the immediate issuance of execution, penuiug an application 

' for an order authorizing an appeal, is a voluntary payment 
and cannot be recovered back 51 

The supposition by the defendant that the applica- 
tion had been denied, whereas it was still under considera- 
tion, and the payment of the judgment under that 
misapprehension, is not a payment under mistake for which 
the Court can grant relief 51 

v^n suit to recover the money thus paid the Court 

will not grant an injunction preventing the disposition 
thereof 52 

A decision must state concisely the grounds upon which 

the Issues have been decided, and direct a judgment to be 
entered thereon 215 

Where the decision is insufficient to support the judg- 
ment thereon, practice on 215 

Under section 724, the Court has power to amend a 

judgment to make it conform to the facts upon which the 
judgment is based; but this power is within the discretion 
of the Court 282 

It seems, in the absence of a showing that the Court 

has abused its discretion or failed to exercise a discretion, 
the order of the Court will not be reversed 282 

A party, appealing from refusal of his motion to amend 

a judgment, cannot claim that the motion should have been 
submitted to the Judge who conducted the trial in the first 
instance, he having voluntarily submitted it to the Justice 
presiding at the Special Term ^82 
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A judgment cannot, be amended so as to vary the rights 

of the parties, as fixed by the decision of the Court and the 
Judgment entered thereon 282 

Offer of Juugment in Jusuces' Court 296 

JUDGMENT OF DISMISSAL — When on the merits. Under 
section 1209, Code of Civil Procedure, providing ihat judg- 
ment of dismissal after trial shall bar a new suit for the 
same cause of action only where it expressly appears that 
the dismissal was on tne merits, a memorandum of judg- 
ment, '* Tried; motion to dismiss ♦ ♦ ♦ granted" — does 
not show a dismissal on the merits, so as to bar another 
suit for the same cause of action 367 

JURISDICTION — Of Court to fix transfer tax where estate 
fully administered by a foreign administrator 63 

Torts in foreign State 141 

JUSTICES' COURT — An appeal from, must be taken within 

the time prescribed by the statute j 291 

The parties to the action may extend the »-me to appeal. . 291 

When an attortiey cannot extend the time to appeal 291 

Appeal from 296 

Offer of judgment ' 296 

When defendant may recover costs 296 

When plaintiff may recover costs 296 

LANDLORD AND TENANT — Advocating of lease '378 

MAINTENANCE. See Attobneys-at-Law. 

MANDAMUS — Alternative writ of, construed in same man- 
ner as a complaint in an action Ill 

Demurrer to, ground must appear upon face of 

writ Ill 

Under section 532 of Code of Civil Procedure in 

pleading a judgment it must be stated that the judgment 
was ** duly given or made," and it is not sufficient, in man- 
damus to compel a clerk to issue execution, to state that 
the judgment was recovered, and duly entered and dock- 
eted, since this may all be true tliough the judgment was 
not duly recovered Ill 

MARRIED WOMEN. See Wills. 

MISTAKE OP FACT — Payment of judgment under. See 
Judgment. 

MUNICIPAL CORPORATIONS — Under section 1925, the 
right of a taxpayer to sue public officers is confined to 
cases where the acts complained of are without power, 

. or whei'e fraud is charged 234 
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Under the Code, a taxpayer who does not or will not sus- 
tain special injury cannot sue to restrain the illegal erec- 
tion by a railroad company of an obstruction in a street 
whei^ permission for such erection is granted 234 

A taxpayer cannot sue to restrain the Illegal erection of 

an obstruction in a street merely because the city officers 
Improperly fail to do so 234 

NEW TRIAL — A party must m&ke proper preparation for 
trial and produce all evidence he has or can duly procure, 
or a motion for a new trial will be denied 212 

Under section 1002, Code of fclvil Procedure, the plaint- 
iff is entitled to full costs on the x)verruling of a motion 
for a new trial on newly-discovered evidence 212 

NEXT OF KIN. See Descent. 

OFFER OF JUDGMENT — When becomes a nullity 337 

ORDER OF INTERPLEADER. See Interpleader. 

PARTNERS — Service of summons on one only. A person 
named as a defendant, and against whom personally a 
Judgment Is prayed, not served, may voluntarily appear 
and defend 17 

PLEADING — Amendment. A Referee has the same power 
as a Court to allow amendments of the pleadings during 

trial .• 164 

Objecting to such amendments. . '. 164 

Where plaintiff recovers judgment which, upon 

appeal, is reversed, with costs to defendant, to abide event, 
because of insutliciency of the complaint, plaintiff will be 
permitted to amend his complaint only on condition that he 
pay defendant's costs and disbursements for all proceed- 
ings subsequent to the service of the complaint, and also 
the costs and disbursements of the appeal 'l . . . 185 

By- defendant against co-defendant. Enlargement of 

complaint 271 

Under section 542 the defendant has an absolute right 

to serve amended pleadings, unless served for the purpose 
of delay 315 

QUESTIONS OF FACT — Undei: section 1022, Code of Civil 
Procedure, decisions are required to state separately the 
facts found, and, if this is not done, on an appeal from the 
judgment entered on the decision, all questions of law and 
fact are presented for review 361 

REAL PROPERTY— Actions affecting. An action to restrain 
defendants from raising and maintaining a dam so as to 
flood plaintlff^s land and for damages for trespass, under 
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section 982 of the Code of Civil Froeedure, must be brought 
in the county where the land afCected lies 357 

Action to determine claim to, what facts must be set 

forth 369 

REFEREES — Under section 854, a Referee appointed in ac^ 
cordance with the provisions of section 651, has authority 
while the proceedings are within his control, to Issue a 
subpoena, and require the attendance of the witness, with 
books and papers j but after he has discharged his duties, 
the Court has no power to Issue an order controlling the 
Referee and compelling the witness to produce books and 
papers which the Referee had not directed to be produce<l . . 277 

The Court, upon a proper application, might appoint a 

new Referee, who would have power to issue a subpoena 
duces tecum 277 

Confirmation of report and appeal. See Corporation. 

Report of. See Corporation. 

See Pleading. 

REPIiEVIN — Goods sold on credit. False representations 
by purchaser as to his financial condition are not ground 
of replevin, unless the representations were relied upon 137 

In replevin by sellers against a buyer's assignee, 

on the ground that the goods were obtained on credit by 
fraudulent misrepresentations as to the financial condi- 
tion of buyer, it is reversible error for the Court, in declin- 
ing to charge, that there was no evidence that plaintiff did 
not rely on the misrepresentations, to state that evidence 
of an inspection of the stock, made by one of the sellers 
after the assignment, went to show that he did not rely on 
the misrepresentations made 137 

Possession in defendant. To sustain an action for the 

wrongful detention of personal property, it must appear 
tliat, at the time of the commencement of the action, the 
defendant haid either the actual possession of, or such con- 
trol over, the property that he might have delivered it to 
the possession of the plaintiff 376 

SALE — False representations as to financial condition 137 

SECURITY FOR COSTS. See Costs. 
SHAM ANSWERS. See Slander. 

SPECIAL PROCEEDINGS. See Executor and Adminis- 
trator. 

SLANDER — Verified of answer by attorney on informa- 
tion. In an .action for slander an answer, properly verified 
by the attorney for the defendant on information and be- 
lief, will not be stricken out as sham 48 
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STATUTE OF LIMITATIONS — Existing debts. A statute 
of limitations which does not allow a reasonable time after 
the act takes effect for parties to commence suits upon 
existinfc obligations Is unconstitutional, being violatiTe of 
the constitutional provision that no person shall be deprived 
of property without due process of law. ." 93 

When such an act, by its terms, Is to take effect 

at a time subsequent to the time it becomes a law, the 
inten'ening period is not to be counted in determining the 
reasonableness of the limitation. A statute begins to speak 
when it takes effect, and not before 93 

Although a party Is chargeable with knowledge 

of the passage of a statute which alters an existing law, 
whereby his claim may be affected, nevertheless, when the 
I^'gislature makes a new statute of limitation, It should 
make some provision therein that, after the statute takes 
effect, parties whose rights of action are to be affected Dy 
the new law, shall have a reasonable period within which 
to prosecute their claims 93 

SIBSTITUTION OF PARTIES — Where a party to an 
action dies, while the action is pending, the action cannot 
legally proceed to Judgment without bringing in his per- 
sonal representative as a party 263 

I'nder section 452, Code Civil Procedure, where a com- 
plete determination of the controversy cannot be had with- 
out the presence of other parties, the Court must direct 
them to be brought in 263 

Where a debtor dies pending a suit against him by 

creditors to net aside transfers of property to his wife, and 
the wife is appointed administratrix, the Court may sub- 
stitute the administratrix, though she has an individual 
interest In the litigation 263 

SUMMARY PROCEEDINGS. See Landlobd and Tenant. 

SUMMONS — Joint debtor. See Joint Debtors. 

Sri'I»LEMENTARY PROCEEDINGS — The statutory pro- 
vision, with regard to supplementary proceedings, are In- 
tended as a simple substitute for the creditor's bill usual 
in chancery proceedings 383 

Api)ointment of receiver in 383 

SURETY — Obligation of a surety on a note is to the payee, 
and not the maker, and is of no validity until after the 
note has been delivered 1» 

Judgment against a surety on a note is not binding on 

the maker, wliere he waa not a party to the suit 120 
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SURKOGATE*S COURT — What must be shown by creditor 
on application for leave to issue execution 178 

The Statute of Limitations does not begin to run against 

a creditor, whose claim is contested, until the entry of 
Judgment 178 

The power of the Surrogate to open a decree and order 

a rehearing for the purpose of determining the rights of a 
claimant, and the status of the administratrix ' in respect 
thereto, are as ample as the need requires 178 

Allowance to special guardian. A Surrogate's Court 

has no power to award a special guardian, even appointed 
on its own motion to represent an infant party to an execu- 
tor's accounting, any comi)ensation for his services out of 
the general estate of the decedent In excess of the costs 
authorized by the Code 399 

Under section 2582 of the Code of Civil Procedure, a 

Surrogate has jurisdiction to grant letters testamentary, 
as in said section provided, pending an appeal to the Court 
of Api>eals from his decree admitting a will to probate. . . . 403 

TENDER — Where defendant tenders the amount it considers 
due, and pays it into Court, in accordance with sections 
731-734, providing that where a plaintiff takes out iJ^e money 
paid in, he accepts the tender, and, if the tender is sutfi- 
lient, plaintiff cannot recover costs, and, if he proceeds with 
the action after accepting the tender, the sum accepted must 
be deducted from the recovery-, the acceptance of the 
tender does not destroy plaintiff*s right to proceed with 
the action to recover the balance claimed, regardless of 
conditions in the tender 332 

TORT — In another State, jurisdiction of Courts in this 
State. See Foreign Corporations. 

TRUSTEE r— Action against, by cestui que trust, to compel 

allotment of estate 102 

' Does not lie, when 102 

TRUSTS. See Wnxs. 

TRANSFER TAX. See Decedent's Estate. 

VERDICT — Dismissal of complaint after 81 

A verdict directe<l by tlie Court is, in effect, the same 

as a verdict by the jury 258 

WILLS — Married woman made creating trust of all her 
property for benefit of *' ray husband," and after his death 
to go to her mother. The husband died, and she renmrrio<l: 
her mother diet!, and then she dieil without ehihlren. Held: 
1. The trust for ** my husband " failed until death of first 
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husband. 2. Residuary legatee having died before testa- 
trix, latter died intestate. 3. Burviving husband took all 
the personal property absolutely. 4. jGrauting of lettws 
to another did not affect his right to the property. 5. Hus- 
band's joining in application of probate of will without sign- 
ing release, did not affect his rights. 6. That husband was 
primai'ily liable for medical service to testatrix 69 

WITNESS — Competency of. The prohibitions of section 
829, do net apply to a conversation between the decedent 
and the pjflintiff in the presence and hearing of the de- 
fendant, but in which the latter took no part 344 

Where witnesses for defendant testify to conversations 

l)etween a decedent and a plaintiff, regarding which tbe 
plaintiff is prescribed from giving testimony by section 829, 
such plaintiff cannot be examined on his own behalf to con- 
tradict the statements of such witness regarding what was 
said in such conversation; but he may be permitted to tes- 
tify that no such conversation took place, or to give the 
whole of the conversation, where the witness has detailed 
but a portion of it ' 344 

WKIT — Of alternative mandamus. Construes as com- 
plaint Ill 

Demurrer to, not entertained, unless 'ground thereof ap- 
pears on face of writ / Ill 
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